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About REDRESS

REDRESS is an international human rights organisation
that represents victims of torture to obtain justice and
reparations. We bring legal cases on behalf of individu-
al survivors, and advocate for better laws to provide ef-
fective reparations. Our cases respond to torture as an
individual crime in domestic and international law, as a
civil wrong with individual responsibility, and as a hu-
man rights violation with state responsibility. Through
our victim-centred approach to strategic litigation we
can have an impact beyond the individual case to ad-
dress the root causes of torture and to challenge impu-
nity. We apply our expertise in the law of torture, rep-
arations, and the rights of victims, to conduct research
and advocacy to identify the necessary changes in law,
policy, and practice. We work collaboratively with in-
ternational and national organisations and grassroots
victims’ groups.

REDRESS supports the progressive development of the
International Criminal Court (ICC or Court) as an insti-
tution that complements national trials to deliver jus-
tice for victims of international crimes, with a focus on
victims’ rights, including participation, protection, legal
representation, and reparations. We intervene directly
before the ICC' and engage with the Registry and the
Trust Fund for Victims (Trust Fund or TFV) to progress
their policies and implement reparations for victims.
We also engage with domestic and hybrid war crimes
trials under the principle of complementarity, and co-
ordinate the Victims’ Rights Working Group, an infor-
mal global network of experts and advocates working
to promote justice for victims of international crimes.

! See for example, The Prosecutor v. Ahmad Al Faqgi Al Mahdi,
Queen’s University Belfast Human Rights Centre and the Redress
Trust Observations pursuant to Article 75(3) of the Statute and Rule
103 of the Rules, ICC-01/12-01/15-188 (2 December 2016); The
Prosecutor v. Jean-Pierre Bemba Gombo, Observations by the Re-
dress Trust pursuant to Article 75(3) of the Statute and Rule 103
of the Rules, ICC-01/05-01/08-3448 (17 October 2016); The Pros-
ecutor v. Germain Katanga, Redress Trust Observations pursuant
to Article 75 of the Statute, ICC-01/04-01/07-3554 (15 May 2015);
Redress, “Moving Reparation Forward at the ICC: Recommenda-
tions” (November 2016), at https://redress.org/wp-content/up-

loads/2017/12/1611REDRESS_ICCReparationPaper.pdf.
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About the Reparations Project

In February 2018, REDRESS began a review of the sys-
tem of reparations at the ICC with the kind support of
the Ministry of Foreign Affairs of Finland. Over a period
of 10 months, the REDRESS team conducted research
and extensively reviewed ICC filings, decisions, and
policy documents as well as journal articles on ICC rep-
arations. We also interviewed ICC staff; the Executive
Director, Chair of the Board and staff of the TFV; Legal
Representatives of Victims; legal experts; academics
and representatives of civil society.

In October 2018, REDRESS convened an Expert Round-
table meeting on reparations in The Hague. Partic-
ipants included staff of the ICC Registry, Office of the
Prosecutor, legal representatives of victims (legal
representatives), Office of Public Counsel for Victims
(OPCV), case managers, academics, legal experts from
the Democratic Republic of Congo (DRC), and repre-
sentatives of civil society organisations. In addition, in
December 2018, REDRESS organised a side-event on
reparations during the 17th Assembly of States Parties
(ASP) meeting in The Hague co-hosted by Finland, Swe-
den, Switzerland and Chile. The rich discussions from
both events have informed the findings and recom-
mendations for this report.

The report was prepared by Lorraine Smith van Lin, RE-
DRESS Legal Adviser. REDRESS is grateful to programme
interns Magdalena Legris, Marie-Charlotte Beaudry
and Chiara Chisari for providing research support at
different stages of the project. The report was re-
viewed by Dr. Luke Moffett, Senior Lecturer, Queens
University Belfast; and a team of REDRESS staff includ-
ing Rupert Skilbeck, Director, Alejandra Vicente, Head
of Law, Chris Esdaile, Legal Adviser, and Eva Sanchis,
Head of Communications.

REDRESS is also grateful to the MacArthur Foundation
for their contribution towards the production of this
report.
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Executive These long and tiring years of waiting for
justice have been for victims a succession of

Summa ry hopes and disappointments, fears and joys?

Outreach session for local authorities in Bimbo, CAR, on the mandate, functioning and activities of the ICC/©ICC-CPI.

2 Bemba, 1CC-01/05-01/08-3649, 12 July 2018, Legal Representatives of Victims’ joint submissions on the consequences of the Appeals
Chamber’s Judgment dated 8 June 2018 on the reparations proceedings, para 17
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Executive Summary

The reparations mandate of the ICC is a critical compo-
nent of its overall framework for giving victims a voice
and allowing them to exercise their rights within the in-
ternational criminal justice system. The promise of repa-
rations set out in Article 75 of the Rome Statute, the ICC’s
founding treaty, reflects the consensus in international
law that reparation is essential to address the terrible
consequences experienced by victims of international
crimes and gross human rights violations.

The ICC reparations system includes an independent
TFV, established by the Assembly of States Parties — the
ICC’s governing body — with a dual mandate to imple-
ment reparations awards and provide assistance to
victims of situations before the ICC even if not directly
linked to a case.

Three cases are currently at the reparations phase
before the Court: The Prosecutor v Thomas Lubanga
Dyilo (Lubanga) and the Prosecutor v Germain Katan-
ga (Katanga), both arising from the situation in the
Democratic Republic of Congo (DRC); and the Prose-
cutor v Ahmad al-Fagi Al Mahdi (Al Mahdi), from the
situation in the Republic of Mali. Preparatory repara-
tions proceedings had also commenced in the case of
the Prosecutor v Jean-Pierre Bemba Gombo (Bemba),
which arose from the Prosecutor’s investigations in
the Central African Republic (CAR), but these pro-
ceedings were abruptly discontinued following the
AC's acquittal of Mr Bemba in June 2018.

Methodology and findings

Over a period of 10 months, REDRESS canvassed the
views of key stakeholders in the reparations process
including ICC staff, staff of the Trust Fund, (legal repre-
sentatives) and the OPCV, academics, civil society and
legal experts. REDRESS also extensively reviewed the ICC
legal texts, filings, judicial decisions, policy papers and
academic commentary on reparations at the Court. No
victims were directly consulted for this report. The per-
spectives of victims were indirectly provided via their
legal representatives.

Our research and consultations reflect mixed views
concerning the effectiveness of the ICC’s reparations
system to date. On the one hand, there were positive
views regarding the inclusion of a reparations regime
within the Rome Statute system to redress the harm
suffered by victims within its jurisdiction. The Court
was applauded for trying in each case to ensure a vic-
tim-centric, consultative approach to determining ad-
equate and appropriate reparations awards.

It was generally felt that the ICC has made consider-
able progress in consolidating its case law on repa-
rations. This is a significant development given the
uniqueness of the ICC system which cannot fully
be compared to similar regional or national mech-
anisms which are based on states’ responsibility to
repair the harm suffered by victims. The ICC’s sys-
tem is, by contrast, based on the individual respon-
sibility of the convicted person to repair the harm
suffered by victims of his crime. Important rulings
have clarified, among other things, the nature and
content of reparations orders; the scope of repara-
tions principles; the responsibility of the convicted
person for reparations and eligible beneficiaries for
reparations.

The creation of a TFV is also viewed as an important
mechanism for ensuring the effective implementation
of reparations. The Trust Fund’s assistance mandate is
considered vital to repairing the harm suffered by a
significant number of victims unconnected to a spe-
cific case. In countries such as Uganda and the DRC
where the assistance mandate has been in operation
for several years, the Trust Fund has provided neces-
sary physical rehabilitation and psycho-social support
for victims.

On the other hand, despite the progress made so far,
the actual realisation of the right to reparations has
become a complicated and protracted process that
has delivered little by way of tangible results. In the
Lubanga case, 15 years after the commission of the
crimes in 2003, victims are yet to receive the repara-
tions they have been waiting for, even though the first
reparations decision was handed down in 2012.



REDRESS’ findings point to a combination of factors
which are negatively impacting the ICC’s ability to deliv-
er reparations to victims in a timely manner. Four of the
most concerning challenges are discussed below:

1. Inconsistent judicial decisions

Inconsistent judicial decisions on key procedural is-
sues have created uncertainty for victims and legal ac-
tors and delayed the proceedings. Judges have a duty,
as a general principle of law, to ensure a degree of
certainty and consistency between themselves, and
to assist applicants and potential applicants to know
the basis upon which decisions regarding their claims
are determined.

The procedure for determining access to reparations is
one clear example of this inconsistency. There are cur-
rently two procedures for accessing reparations at the
ICC: firstly, an individual applications procedure under
Rule 94 of the ICC’s Rules of Procedure and Evidence
(RPE) where victims complete a standard application
form to apply to participate in proceedings or for rep-
arations or to apply for both; and secondly, a process
initiated by the Chamber to determine the eligibility of
additional potential beneficiaries who had not previ-
ously applied for reparations.

While the individual applications procedure could
potentially be empowering for victims, its individual-
ised nature which requires specific information from
each applicant, could present a challenge for some
applicants, such as victims of sexual violence. Further-
more, for various reasons, fewer victims often apply
to receive reparations than are potentially eligible.
However, determining how to identify additional po-
tentially eligible beneficiaries has proven challenging
for the Court.

It is currently unclear: who should be responsible
for the identification and screening of beneficiaries
(the Trust Fund, the Office of Public Counsel for Vic-
tims or the Registry, or all three); what the process
should look like (should there be general questioning
or more-in depth assessment); and why individual
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screening is necessary where collective awards will
ultimately be made.

The Court’s difficulty is finding the right balance be-
tween ensuring a predictable system that provides
certainty to victims and those involved in the process,
while maintaining some flexibility to allow victims that
had not previously applied to be included in the rep-
arations process. The case-by-case approach has left
many procedural questions unanswered and those in-
teracting directly with victims are unclear about what
to expect and how to advise their clients.

Chambers also tend to settle on a procedure at a very
late stage in the proceedings, leaving victims in the dark
with respect to almost every aspect of the process for
identifying victims until the reparations order itself.

The second issue concerns the determination of mon-
etary liability. All the Chambers have adopted differ-
ent approaches to determining the monetary liabili-
ty of the convicted person based on the specificities
of each case. In several cases, the amounts awarded
did not correspond to any of the submissions of the
parties or experts and the methodology by which the
Chamber arrived at the amount was unclear. Cham-
bers have also failed to issue detailed instructions in
advance concerning the type and level of documenta-
tion that should be submitted to substantiate victims’
reparation claims and the evidentiary standard that
they will apply in assessing them. In addition, little
advanced guidance is provided concerning whether
the Chamber or the Trust Fund will take the lead in
assessing and reviewing claims and whether/how the
Registry, legal representatives or external bodies as
appropriate can assist in that regard.

In general, determining the monetary liability of con-
victed persons remains a contested issue. For example,
in Katanga, the Chamber first identified the victims that
it determined had suffered harm, calculated the total-
ity of their harm and assessed Mr. Katanga’s liability of
USS1million as proportionate to the harm and his level
of participation in the crimes. A different approach was
adopted in Lubanga and Al Mahdi. Defence counsel
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are concerned that reparations orders are dispropor-
tionately high and far outweigh the ability of indigent
convicted persons to pay.

The diverse approaches to identifying eligible benefi-
ciaries and determining monetary liability raise ques-
tions as to whether a more structured procedural
framework is necessary to guide the approach and set
standards by which each Chamber would be required
to operate. The Lubanga Principles are not prescrip-
tive concerning the approach that should be adopted.
Application of the Lubanga Principles are not mandat-
ed and thus each Chamber may disregard, augment
or modify them as they deem appropriate. Decisions
by the AC on the issue of monetary liability have also
not been consistent. The issue is currently on appeal
in the Lubanga case and it is hoped that more specific
guidance by the AC will provide much-needed clarity
and certainty.

2. The effectiveness of the Trust Fund

The Trust Fund is central to the success of the repara-
tions system at the ICC. Its approach to the implemen-
tation of its dual mandate for reparations and assis-
tance could have significant reputational implications
for the Court.

The Trust Fund'’s assistance mandate has proven to be
a critical source of help for victims of crimes within the
Court’s jurisdiction. It has been active in the DRC since
2008, and for several years in Northern Uganda provid-
ing physical and psychological rehabilitation to victims.
The Fund has recently launched another competitive
bidding process to start a new programme with new
implementing partners in Uganda.

While a full assessment of the Fund’s assistance man-
date is outside the scope of this report, our consulta-
tions and research indicate that there is a high level of
expectation among court staff and external actors about
the potential of the assistance mandate to alleviate
some of the suffering experienced by victims at the ICC.
While the Trust Fund’s decision to accelerate the launch
of its assistance mandate in CAR following the acquittal

of Jean-Pierre Bemba was warmly welcomed, it is un-
clear whether the same position would be adopted in
other cases in the event of an acquittal. It was also felt
that the Trust Fund should commence its assistance
mandate much earlier than it currently does to ensure
that victims do not have to await the outcome of a pro-
tracted trial before receiving reparations.

In relation to reparations, the Trust Fund’s decision
to complement reparations awards made by the
Chambers against convicted persons has ensured
that meaningful reparations can be provided for vic-
tims. To date the Trust Fund has fully complemented
the US $1 million awarded against Germain Katanga
(through earmarked funding from the Netherlands),
has provided €800,000 to complement the €2.7 mil-
lion awarded in the Al Mahdi case, and has provided
€3 million to complement the award of €10 million in
the Lubanga case. Nevertheless, the Trust Fund fac-
es challenges in relation to the implementation of its
reparations mandate.

Firstly, the Trust Fund is not effectively managing the
demands of the judicial process associated with the
implementation of reparations. Due to staffing gaps,
the Trust Fund has found it challenging to respond to
judicial requests in a timely manner and repeatedly
seeks extensions for court filings.

Secondly, the Trust Fund appears to have challenges
in preparing draft implementation plans (DIPs) which
meet the Chambers’ standards. The Trust Fund’s role
in preparing DIPs which set out the proposed activi-
ties, budget, and process for implementing reparations
orders is a crucial part of the reparations process. The
DIPs submitted by the Trust Fund have been criticised
by the judges for lack of specificity and non-compliance
with the Reparations Order, failure to outline concrete
proposals, incompleteness and inaccuracy.

Thirdly, the ability of the Trust Fund to successfully
fulfil its mandates depends on its ability to attract
sustained funding. The Trust Fund aspires to raise €40
million in voluntary contributions and private dona-
tions by 2021, to complement reparations awards,



to implement reparations orders and to expand its
assistance programmes in as many situations as pos-
sible before the Court. The Fund has enjoyed some
measure of success with several earmarked and
multi-year donations from major states including
Finland, Sweden, the Netherlands, the United King-
dom, Germany and others allowing it to complement
reparations awards. The Fund must however diversi-
fy its funding sources as the current dependence on
voluntary donations is unsustainable. Raising funds
from public and private sources must become one of
the Trust Fund’s priorities. The Trust Fund’s efforts to
raise funds must be complemented by more focused
attention by States to the tracing, freezing and seiz-
ing of the assets of convicted persons for the bene-
fit of reparations. States have a duty to support the
Court and the Trust Fund in this regard and must give
effect to the Paris Declaration.

3. Lack of court-wide strategy on reparations

There are encouraging signs of increased synergies be-
tween the key actors working on reparations, namely,
the Registry, the legal representatives and the Trust
Fund. However, the ICC Victims Strategy is outdated
and there are no clear indications when the Court will
develop a new strategy that is coherent, comprehen-
sive and which sets out its strategic goals for realising
victims’ rights including the right to reparations.

The last interim update of the Court’s strategic plan of
2013-2017 was in 2015 and the Court indicated that
it intended to review its structure and content to pro-
vide a simpler high-level strategy complemented by
more detailed organ-specific plans. The revision pro-
cess is still ongoing and is expected to be completed
in 2020.

The Trust Fund’s own 2014-2017 Strategy was ex-
tended into 2018 and is also expected to be updated
in 2019. The new Strategy will be developed during a
period of significant activity for the Trust Fund in rela-
tion to its reparations mandate, whereas most of the
previous activity had been focused on its assistance
programmes.
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The absence of updated strategic plans for the Court
and the Trust Fund to provide guidance on how each
organ will approach reparations is a major gap in the
Court’s planning process which contributes to a lack of
coordination and misunderstanding concerning differ-
ent roles, duplication and delays.

4. Absence of a clear timetable for implementing
reparations

There does not appear to be a timetable or calendar
for the implementation of reparations decisions at
the ICC. The Al Mahdi Chamber, for example, created
a reparations calendar in the pre-reparations order
phase to provide a timetable for experts, the parties
and the Trust Fund to make relevant filings as instruct-
ed by the Chamber within a specified period. How-
ever, once the DIP is approved, there is no timetable
for implementation of the decision. In Al Mahdi, the
Trust Fund provides monthly updates to the Cham-
bers concerning the updated implementation plan.? It
is unclear however, when the process will move be-
yond monthly updates to the actual implementation
of the plan.

Conclusions

Despite significant effort on the part of the Judges and
the Trust Fund to give effect to the reparations’ provi-
sions in the Rome Statute, the delivery of reparations to
victims has been unduly protracted. The timely imple-
mentation of reparations is crucial to ensuring that vic-
tims can begin to reconstruct their lives. It is critical that
the ICC moves beyond protracted procedural debates,
overcome hurdles and move towards implementation
of reparations for victims as quickly as possible.

As a start, the Court should expeditiously establish
general principles to guide the reparations process in

3 Al Mahdi, 1CC-01/12-01/15-305-Red, 14 December 2018, Public
redacted version of “Fifth monthly update report on the updated
implementation plan including information concerning further de-
tails relevant to the Board of Directors’ complement decision”. The
Trust Fund’s submissions are extensively redacted and it is difficult
to see what is proposed and the timing of each proposal.
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a consistent and coherent manner. The extensive ju-
risprudence on specific procedural issues in the first
three reparations cases, including from the AC, should
be used as a basis for developing reparations princi-
ples that are more definitive and concrete in scope
than the current Lubanga Principles.

The centrality of the Trust Fund to the process re-
quires a strong programmatic framework and de-
tailed planning for the effective and timely delivery
of reparations. This requires ensuring that there is
adequate staff capacity and expertise to respond to
the demands of the pre-reparations order phase. This
includes responding in a timely manner to judicial fil-
ings; preparing concrete, detailed and accurate draft
implementation plans; carrying out administrative
screening of potential beneficiaries; and conducting
outreach, in collaboration with the Public Information
and Outreach Section (PIOS) where appropriate. More
importantly, the Trust Fund will have to strategically
plan how to implement reparations as quickly as pos-
sible once DIPs have been approved. Continuous judi-
cial oversight in this phase will be crucial to ensure an
effective and efficient process.

Beyond the important need to streamline proce-
dures and develop strategies, the success of the ICC
reparations system depends on a more holistic look
at reparations within the broader context of comple-
mentarity. As the Trust Fund begins the process of im-
plementation, increased state cooperation will be re-
quired. In addition, more focus will have to be placed
on the broader obligation of States to repair the harm
suffered by victims within their countries as comple-
mentary to the ICC’s efforts in this regard.

The complementary role of national reparations pro-
grammes could significantly enhance the success of
the ICC reparations system. Irrespective of the ICC’s
approach to reparations, States Parties have a respon-
sibility to provide redress to all victims within their ter-
ritory that have suffered egregious abuses.

To ensure sustainability and effectiveness of repa-
rations, the ICC and the Trust Fund should engage

with national reparations programmes and work
to build links or strengthen existing links with /o-
cal and international institutions that operate such
programmes such as the International Organisation
on Migration and the Office of the United Nations
High Commissioner for Human Rights.

Recommendations

To the Court

>> Create a two-step reparations process with
clearly delineated responsibilities and built in
oversight, with detailed procedural steps for each
phase as appropriate.

e First, a procedural verification and valuation
phase, which includes all steps that precede a
reparation order, such as identification of the
pool of potential beneficiaries, identification
and assessment of harm suffered, identification
of appropriate forms of reparations and quanti-
fication of the convicted person’s liability.

Second, a monitoring and oversight phase,
with a clear system for monitoring and over-
sight of implementation of reparations orders.
This system could include: requiring report-
ing by the TFV on measures taken to imple-
ment decisions and setting deadlines for the
submission of such reports; requiring further
information and follow-up reports or taking
additional corrective action; keeping a case
open until the reparation awards have been
implemented in full.

>> Establish procedures that provide criteria for
the identification of victims, determination of harm
suffered, assessment of the scope of harm, consid-
eration of appropriate modalities for reparations
and quantification/assessment of the scope of lia-
bility. Ensure that victims are not arbitrarily or un-
fairly excluded from accessing reparations because
of complicated and convoluted procedures which
effectively deny them access.



>> Revise and update the Lubanga Principles and
make them Court-wide reparations principles
which draw on the recent jurisprudence, as well
as the lessons learned in the cases to date. Devel-
op these principles as part of a consultative effort
involving all relevant stakeholders including Cham-
bers, the Trust Fund, the Registry, legal represent-
atives of victims and the defence. The Court-wide
reparations principles should be developed by
drawing on the existing legal framework and recent
jurisprudence, as well as the lessons learned in the
cases to date.

>> Treat victims who choose to apply both to par-
ticipate and to obtain reparations in the same way
as those who choose to only request reparations.
Given the nature and impact of the types of victi-
misation and levels of trauma victims suffer, remain
flexible in assessing applications which may not ap-
pear to be completed to the requisite standard.

>> Increase and enhance synergies through regular
consultation between the Registry, the Trust Fund
and Legal Representatives of victims at several lev-
els including in the identification and mapping of
beneficiaries, victims’ consultation and implemen-
tation of reparations awards to make the repara-
tions process more efficient and effective.

>> Produce and implement an up-to-date Court
wide strategy including clear provisions on repara-
tions as well as a Victims’ Strategy with concrete
and measurable goals.

To the Trust Fund

>> Develop and manage the capacity needed to
respond to the demands of the judicial process
(including the timely preparation of DIPs) and take
concrete steps to implement reparations orders in
a timely and effective manner.

>> Develop (together with the Registry, where
appropriate) a clear
outreach strategy to become more visible and
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better understood by donors as well as the victim
communities that the Trust Fund serves.

>> Begin the assistance mandate earlier in countries
within the Court’s jurisdiction where investigations
are ongoing and where victims have not received
assistance. In cases where the trial proceedings
are protracted, implement the assistance mandate
to provide a measure of interim relief to victims.
Ensure that the activities planned under the
assistance programme provide tangible rather than
purely symbolic benefits to victims and are properly
planned and assessed.

>> Develop a clear plan for diversifying funding
options including identifying private funding sources.

>> Monitor trials and consider the range of roles
that might be played by the Trust Fund in advance
of reparations awards, enabling the scaling up and
down of activities.

>>Establish standardsand modalitiesfor cooperation
with intergovernmental, international or national
organisations or State entities, including national
reparations programmes to ensure sustainability of
projects that are implemented.

To States Parties

>>Supportthe Courtinenforcingtheimplementation
of reparations orders, providing such cooperation as
is necessary to allow for effective implementation.

>> Provide the Trust Fund and the other relevant
sections of the Court with the budget necessary
to develop the capacity to implement reparations
orders.

>> Continue to support the Trust Fund through
voluntary donations and earmarked contributions.

>> Support the Court and the Trust Fund’s efforts in
relation to the tracing and seizure of assets and give
effect to the Paris Declaration.
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>> Support national reparations programmes particu-
larly in countries under the ICC’s jurisdiction. Promote
such schemes as part of bilateral discussions on com-
plementarity as well as within the Assembly of States
Parties.

>> Reiterate the importance of reparations in declara-
tive resolutions on victims during the ASP as well as in
the Omnibus Resolution.
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Judges in the Katanga case noted that the Court must strive to ensure that reparations are meaningful to the victims/©ICC-CPI.
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Introduction

Providing reparations to victims of international crimes
and gross human rights violations is an important way to
redress the terrible consequences of such crimes. Rep-
aration is a moral imperative which aims to mend what
has been broken and contribute to individual and soci-
etal aims of rehabilitation, reconciliation, consolidation
of democracy and restoration of law.*

These are the underlying aims of the ICC’s reparations
provisions. Modelled on important developments in in-
ternational law which recognise victims’ right to an ef-
fective remedy and reparations, the ICC is a step above
its counterpart international tribunals in granting victims
the right to reparations as part of a progressive package
of victim-centric provisions enshrined in its legal texts.

That victims enjoy extensive rights at the ICC is slowly be-
coming more clearly understood. In 2018 the Court cel-
ebrated twenty years of the Rome Statute- its founding
instrument. The Court is only now beginning to work out
what reparations really means at the ICC.

Judges in the Katanga case noted that “the Court must
strive [...] to ensure that reparations are meaningful to
the victims and that, to the extent possible, they re-
ceive reparations which are appropriate, adequate and
prompt.” This is consistent with the Basic Principles and
Guidelines on the Right to a Remedy and Reparation
for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Hu-
manitarian Law (UN Basic Principles) which provide that:

“remedies for gross violations of international hu-
man rights law and serious violations of international
humanitarian law include the victim’s right to equal
and effective access to justice; adequate, effective
and prompt reparation for harm suffered; and access

4 C. Ferstman, M. Goetz & Alan Stephens, Reparations for victims
of Genocide, War Crimes and Crimes against Humanity: Systems
in Place and Systems in the Making (Martinus Nijhoff Publishers,
2009), p. 8.

5 Katanga, 1CC-01/04-01/07-3728-tENG, 24 March 2017, Order for
Reparations pursuant to Article 75 of the Statute, para 15.

to relevant information concerning violations and
reparation mechanisms.”®

However, providing meaningful reparations in a time-
ly manner has proven to be a challenge for the Court.
To date, only a fraction of the victims that have either
applied for or are eligible to receive reparations have
actually seen any tangible benefits, despite reparations
awards of millions of euros or US dollars and draft imple-
mentation plans of hundreds of pages. The fundamental
question is, how can the ICC translate the promise into
a tangible and meaningful reality for victims, many of
whom have been waiting for several years to obtain jus-
tice and reparations?

This is a report about the significant potential of the ICC’s
reparations system to redress the harm suffered by vic-
tims of crime within its jurisdiction. The report highlights
the steps taken by the Court to date in consolidating its
case law on reparations. It acknowledges that the juris-
prudence of the Court has advanced significantly in clar-
ifying important procedural and substantive aspects of
reparations including the content of a reparations order,
the relevant beneficiaries of reparations and the respec-
tive roles of the Trust Fund and Chambers. However, the
ICC is struggling to translate the promise of reparations
into reality.

Throughout this report, we explore how the ICC has
been working to operationalise the complex procedural
framework that governs the system of reparations. Our
consultations and research provided the basis for the
discussion of the issues raised in this report.

Those consulted raised concerns about the progress of
the ICC’s reparations system. It was felt that despite an
elaborate framework, there was a sense that the Court
was not achieving its goal of ensuring meaningful and
timely reparations for victims. It was suggested that this
may be due to several factors including inconsistent ju-

5 United Nations General Assembly, UNGA Res 60/147, 21 March
2006, Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian
Law, Principle 11.



dicial approaches; capacity challenges at the Trust Fund;
lack of court-wide strategic direction on reparation; and
the absence of general guiding principles that help to
foster coherence and consistency of approach.

This report is aimed at exploring these concerns. RE-
DRESS acknowledges that this report may not fully re-
flect the diversity of views that exist on this issue, includ-
ing on whether a reparations scheme at the ICC is even
viable. The report is aimed at bringing attention to this
critical issue which in our view will be a key determinant
of the ICC’s success.

The issues are discussed in seven chapters:

1. Case Overview and Key Procedural Develop-
ments. This chapter sets out the legal frame-
work and reviews the way that the reparations
procedure has developed at the Court. We iden-
tify and discuss some of the main decisions by
the AC which have helped to clarify procedure
and practice in the cases.

2. The Trust Fund for Victims. This chapter exam-
ines the central role of the Trust Fund in the rep-
arations process and assesses the strength and
weaknesses in its approach to its dual reparations
and assistance mandate.

3. Accessing Reparations. This chapter explores the
different systems in place to allow victims to ac-
cess reparations (request-based approach and
identification of eligible beneficiaries) and dis-
cusses some of the systemic and procedural ob-
stacles to victims’ effective and timely access to
reparations at the ICC.

4. Adequacy of Reparations. This chapter looks at
how the Court has assessed harm for the vic-
tims of the crime(s) for which the accused was
convicted and the approach of the Chambers to
determining the liability of the convicted person.

5. Appropriate Reparations. In this chapter we con-
sider some of the challenges that the judges of
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the ICCface in determining the appropriate types
and modalities of reparations to be awarded in
each case.

6. Prompt Reparations. This chapter considers the
procedural and structural barriers at the Court to
delivering reparations in a timely manner.

7. Conclusions. The report concludes with a discus-
sion and recommendations on ensuring effective
reparations at the ICC. These include monitoring
and oversight at both the pre-order and the im-
plementation phases and revision of the Luban-
ga Principles to make Court-wide, relevant prin-
ciples which could guide all cases before the ICC.
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Key Procedural Developments

The first reparations principles were developed in the Lubanga case/©ICC-CPI.
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1. Case Overview and Key Procedural
Developments

1.1 The legal framework

The reparations mandate of the ICC set out in Article
75 of the Rome Statute, is a critical component of
its overall framework for giving victims a voice and
allowing them to exercise their rights within the in-
ternational criminal justice system. The inclusion of
reparations provisions in the Rome Statute and in
the Court’s RPE, as well as the creation of the Trust
Fund are major advancements in international crim-
inal justice and an improvement on the ad hoc crim-
inal Tribunals which preceded the ICC.”

The right to reparation is a well-established principle
of international law, both in terms of States between
themselves and for individual victims.®2 Redress for
victims of gross human rights violations is a feature
of numerous international human rights conventions
such as the International Convention for the Protec-
tion of All Persons from Enforced Disappearance (En-
forced Disappearance Convention)® as well as soft law
instruments, including the UN Basic Principles.®®

As the Trial Chamber (TC) in the case of Thomas
Lubanga Dyilo noted, the inclusion of a system of
reparations in the Statute “reflects a growing rec-
ognition in international criminal law that there is
a need to go beyond the notion of punitive justice,
towards a solution which [...] recognises the need to
provide effective remedies for victims.”*

”There is no direct reference to reparations in the Statutes of either
the International Criminal Tribunal for the former Yugoslavia (ICTY)
or the International Criminal Tribunal for Rwanda (ICTR) other than
for restitution. The Tribunals have no power to award compensa-
tion but may decide on cases relating to restitution.

8 REDRESS, Justice for Victims: The ICC’s Reparations Mandate, 20
May 2011.

° Enforced Disappearance Convention, https://www.ohchr.org/en/
hrbodies/ced/pages/conventionced.aspx, Article 24(4) and (5).

© United Nations General Assembly, UNGA Res 60/147, 21 March
2006.

1 Lubanga, 1CC-01/04-01/06-2904, 7 August 2012, Decision Estab-
lishing the Principles and Procedures to Be Applied to Reparations
para. 177.

The reparations framework of the ICC is based on
the principle of individual criminal responsibility.
Article 75(2) of the Statute provides that the Court
may make an order directly against a convicted per-
son. Rule 98(1) of the Rules or Procedure and Evi-
dence (RPE) provides that individual awards of rep-
arations shall be made directly against an accused
person. Reparations thus fulfil two main purposes:
they oblige those responsible for serious crimes to
repair the harm they caused to the victims; and they
enable the Court to ensure that offenders account
for their acts.

However, the Court’s legal texts provide relative-
ly little guidance on how the reparations mandate
is to be implemented. Chambers are given ‘a real
measure of flexibility’ to address the consequences
of a perpetrator’s crimes.®® This flexibility has yield-
ed positive and negative results. The reparations
regime has effectively developed on a case-by-case
basis with some inconsistency. While aspects of the
law remain unsettled, there have been some pro-
gressive developments in the emerging jurispru-
dence. Significant AC rulings have clarified, among
other things, the nature and content of reparations
orders; the scope of reparations principles; the re-
sponsibility of the convicted person for reparations
and eligible beneficiaries for redress.

1.1.1 Reparations orders

According to the AC in the Lubanga case, the repa-
rations process takes place in 2 phases: a pre-repa-
rations order phase (the proceedings leading to the
issuance of an order for reparations) and the imple-
mentation phase (during which the implementation
of the order for reparations takes place, which the

2 Jubanga, 1CC-01/04-01/06-2904, 7 August 2012, Decision Estab-
lishing the Principles and Procedures to Be Applied to Reparations
para. 179; Lubanga, ICC-01/04-01/06-3129-AnxA, 3 March 2015,
Order for Reparations (Amended), para. 2 (‘Amended Order for
Reparations’).

3 Lubanga, 1CC-01/04-01/06-2904, 7 August 2012, Decision Estab-
lishing the Principles and Procedures to Be Applied to Reparations
para. 180.


https://redress.org/wp-content/uploads/2018/01/REDRESS_ICC_Reparations_May2011.pdf
https://www.ohchr.org/en/hrbodies/ced/pages/conventionced.aspx
https://www.ohchr.org/en/hrbodies/ced/pages/conventionced.aspx
https://www.legal-tools.org/doc/a05830/pdf/
https://www.legal-tools.org/doc/a05830/pdf/
https://www.legal-tools.org/doc/a05830/pdf/
https://www.legal-tools.org/doc/a05830/pdf/
https://www.icc-cpi.int/RelatedRecords/CR2015_02633.PDF
https://www.legal-tools.org/doc/a05830/pdf/
https://www.legal-tools.org/doc/a05830/pdf/

Trust Fund may be tasked with carrying out).'* During
the first part of the proceedings, the Trial Chamber
may, inter alia, establish principles relating to repa-
rations to, or in respect of, victims. This first part of
the reparations proceedings concludes with the issu-
ance of the reparations order under article 75(2) of
the Statute or a decision not to award reparations.®

A reparations order under article 75 must contain, at
a minimum, five essential elements:

(1) it must be directed against the convicted per-
son;

(2) it must establish and inform the convicted per-
son of his or her liability with respect to repara-
tions awarded in the order;

(3) it must specify, and provide reasons for, the
type of reparations ordered (either collective,
individual or both);

(4) it must define the harm caused to direct and in-
direct victims as a result of the crimes for which
the person was convicted, and identify the mo-
dalities of reparations considered appropriate;

(5) it must identify the victims eligible to benefit
from the awards for reparations or set out cri-
teria of eligibility based on the link between
the harm suffered and the crimes (the causal
link between the crime and the harm for the
purposes of reparations is to be determined in
light of the specificities of a case).’®

% lubanga, ICC-01/04-01/06-2953, Decision on the admissibility of
the appeals against Trial Chamber I's “Decision establishing the prin-
ciples and procedures to be applied to reparations" and directions
on the further conduct of proceedings, para. 53.

> Ibid, para. 54. The proceedings before the Trial Chamber in this
first phase are regulated by articles 75 and 76(3) of the Statute and
by rules 94, 95, 97, and 143 of the Rules of Procedure and Evidence.
% Rules of Procedure and Evidence, Rule 85; Lubanga, 1CC-01/04-
01/06-2904, 7 August 2012, Decision Establishing the Principles
and Procedures to Be Applied to Reparations, para. 179; Lubanga,
ICC-01/04-01/06-3129-AnxA, 3 March 2015, Order for Reparations
(Amended), para. 2 (‘Amended Order for Reparations’).
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The AC noted in Lubanga that the inclusion of these
five elements in an order for reparations is vital to its
proper implementation.?” As part of the reparations
order, the Court may rule that reparations be imple-
mented through the Trust Fund under Article 75(2)
of the Statute and Rule 98 of the RPE. This will occur
in cases of collective awards; awards made to an in-
tergovernmental, international or national organisa-
tion; and individual awards, where it is impossible or
impractical to make awards directly to each victim.

1.1.2 Reparations principles

The Court has declined to establish general principles
governing reparations, as required under Article 75,
opting instead to develop the principles through its
jurisprudence despite strong urgings from civil soci-
ety and States to the contrary.’® The first reparations
principles were developed in the Lubanga case and
have come to be known as ‘the Lubanga Principles’.’®
The Chamber drew guidance from international in-
struments and principles on reparations as well as na-
tional, regional and international jurisprudence. The
principles address a range of issues, from non-dis-
crimination and non-stigmatisation to modalities,
causation and the standard of proof. The AC clari-
fied the scope of the Lubanga Principles, noting that
they should be general concepts that can be applied,
adapted, expanded upon or added to by future TCs.?°

7 Lubanga, ICC-01/04-01/06-3129, 03 March 2015, Judgment on
the appeals against the “Decision establishing the principles and
rocedures to be applied to reparations” of 7 August 2012 with
AMENDED order for reparations (Annex A) and public annexes 1
and 2, para. 33.
18 |CC, Report of the Bureau on victims and affected communities
and the Trust Fund for Victims, including reparations and interme-
diaries, ICC-ASP/12/38, 15 October 2013, para. 9. ICC, Report of the
Court on principles relating to victims’ reparations, ICC-ASP/12/39,
8 October 2013, para. 4; REDRESS, Justice for Victims: The ICC’s Rep-
arations Mandate, 20 May 2011, p 24-28; Victims’ Rights Working
Group, Establishing effective reparation procedures and principles
for the International Criminal Court, September 2011.
¥ Lubanga, 1CC-01/04-01/06-2904, 7 August 2012, Decision Estab-
lishing the Principles and Procedures to Be Applied to Reparations.
2 [ubanga, ICC-01/04-01/06-3129, 3 March 2015, Judgment on the
appeals against the “Decision establishing the principles and proce-
dures to be applied to reparations” of 7 August 2012 with AMENDED
order for reparations (Annex A) and public annexes 1 and 2 (‘Appeals
Judgmenton Reparations’). These Principles have since beenadopted/
developed in subsequent trial and appeals decisions on reparations.
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The Lubanga Principles are admittedly an impor-
tant starting point for determining how reparations
should be approached. Indeed, they have been ap-
plied without modification to the Katanga and Al
Mahdi cases.?* However, as will be seen elsewhere
in this report, the absence of general guiding prin-
ciples that are applicable to all Chambers has con-
tributed to the level of inconsistency in the court’s
approach to reparations.

1.1.3 Beneficiaries of reparations

The Court’s jurisprudence has also progressively de-
termined the beneficiaries that may be eligible for
reparations. According to Principle 6 of the Luban-
ga Principles, reparations may be granted to direct
and indirect victims, including the family members
of direct victims; to anyone who attempted to pre-
vent the commission of one or more of the crimes
under consideration; individuals who suffered harm
when helping or intervening on behalf of direct vic-
tims;?? and to other persons who suffered personal
harm as a result of these offences.”® Reparations
can also be granted to legal entities, as laid down in
Rule 85(b) of the Rules of Procedure and Evidence.

The Court has interpreted the concept of “family” to
reflect cultural variations and applicable social and
familial structures, including the ‘widely accepted

2 See e.g. Katanga, 1CC-01/04-01/07-3778-Red, 8 March 2018,
Judgment on the Appeals against the Order of Trial Chamber Il of 24
March 2017 entitled ‘Order for Reparations pursuant to Article 75
of the Statute’, paras. 174-180 (‘Appeals Judgment on Reparations’);
Al Mahdi, ICC-01/12-01/15-259-Red2, 8 March 2018, Judgment on
the Appeal of the Victims against the ‘Reparations Order’, paras. 54-
72, 78-96 (‘Appeals Judgment on Reparations’).

22 |ubanga, 1CC-01/04-01/06-2904, 7 August 2012, Decision Estab-
lishing the Principles and Procedures to Be Applied to Reparations,
paras. 194-196; Lubanga, 1CC-01/04-01/06-1432, 11 July 2008,
Judgment on the Appeals of the Prosecutor and the Defence against
Trial Chamber I's Decision on Victims’ Participation of 18 January

presumption’ that an individual is succeeded by his or
her spouse and children.?*

The AC in the Katanga case has further clarified some
aspects of the law concerning family members’ entitle-
ment to reparations. Mr Katanga had challenged the
TC’s definition of indirect victims, suggesting that the
interpretation of ‘close’ family members was too broad
because it went beyond the nuclear family (which, he
argued, consisted of spouses, their children, and sib-
lings) and included grandparents and grandchildren.

The AC held that the definition of “victims” is not re-
stricted to any specific class of person or categories
of family members. Rather, the definition emphasises
the requirement of the existence of harm rather than
whether the indirect victim was a close or distant family
member of the direct victim, which can be satisfied by
demonstrating a close personal relationship with the di-
rect victim.?> The Court considered that the term "fam-
ily members" should be understood in a broad sense to
include all those persons linked by a close relationship,
including the children, the parents and the siblings.?

Importantly, the AC in Katanga found that individuals
may claim reparations for psychological harm suffered
due to the loss of a family member caused by the
crimes for which a conviction has been declared. In
such cases, they must demonstrate both the existence
of the psychological harm and that the harm resulted
from the loss of the family member. One way in which
an indirect victim may satisfy these requirements is by
demonstrating a ‘close personal relationship’ with the
direct victim, supported by evidence and established
on a balance of probabilities. Establishing a close per-
sonal relationship may prove both the harm and that
this resulted from the crimes committed.”

2 Lubanga, 1CC-01/04-01/06-3129-AnxA, 3 March 2015, Amended
Order for Reparations, para. 7

2008; Lubanga, 1CC-01/04-01/06-3129-AnxA, 3 March 2015,
Amended Order for Reparations, para. 6. For example, in Luban-
ga, victims included both child soldiers, as well as those who had
a close personal relationship with a child soldier (such as a parent)
and anyone who attempted to prevent the recruitment of children.
2 lubanga, 1CC-01/04-01/06-2904, 7 August 2012, Decision Es-
tablishing the Principles and Procedures to Be Applied to Repara-

% Katanga, ICC-01/04-01/07-3778-Red, 8 March 2018, Judgment
on the appeals against the order of Trial Chamber Il of 24 March
2018 entitled “Order for Reparations pursuant to Article 75 of the
Statute”, para 113-121

% |bid.

27 Katanga, 1CC-01/04-01/07-3778-Red, 8 March 2018, Judgment
on the appeals against the order of Trial Chamber Il of 24 March

tions, para. 194; Lubanga, 1CC-01/04-01/06-3129-AnxA, 3 March
2015, Amended Order for Reparations, para. 8.

2018 entitled “Order for Reparations pursuant to Article 75 of the
Statute”, para 116.
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1.2 Cases at the reparations phase

Three cases are currently at the reparations phase
before the ICC: The Prosecutor v Thomas Lubanga
Dyilo and The Prosecutor v Germain Katanga both
arising from the situation in the DRC and The Prose-
cutor v Ahmad al-Faqi al-Mahdi, from the situation
in the Republic of Mali. Preparatory reparations pro-
ceedings had also commenced in the case of The
Prosecutor v Jean-Pierre Bemba Gombo, which arose
from the Prosecutor’s investigations in the CAR.
Those proceedings were abruptly discontinued fol-
lowing the AC’s acquittal of Mr. Bemba in June 2018.

1.2.1 The Lubanga case

Lubanga was convicted by TC | in March 2012 for the
conscription, enlistment and use of children under
the age of 15 years to participate in hostilities in re-
lation to the conflict in Ituri, DRC in 2002-2003. The
first reparations decision in the case was issued in
2012 by TC I. The reparations order was amended
by the AC in March 2015, and the amended repa-
rations order transmitted to TC Il. In late 2016, the
Chamber approved a plan for symbolic reparations
and collective reparations in the form of construc-
tion of community centres and a mobile programme
to reduce stigma and discrimination against former
child soldiers submitted by the Trust Fund. The pro-
grammatic framework for collective service-based
reparations was approved in April 2017.

In December 2017, the Chamber issued its repara-
tions award, setting Mr Lubanga’s liability for collec-
tive reparations at USD 10,000,000. The Chamber
found that, of the 473 applications received, 425 met
the requirements to benefit from the collective rep-
arations ordered. It found that there was evidence
of hundreds or even thousands of additional victims
affected by Lubanga’s crimes, and thus allowed for
the additional victims to be identified during the im-
plementation phase by the Trust Fund.®

This approached is consistent with that of the Inter-American Court
of Human Rights and other human rights bodies.
2 | ubanga, Case Information Sheet, ICC-PIDS-CIS-DRC-01-016/17_Eng.
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The Lubanga case is significant for being the first-ev-
er decision on reparation before the ICC. The Luban-
ga AC established the minimum elements required
for a reparations order, and clarified the principles
governing reparations to victims. The AC also con-
firmed that reparations needed to be made against
the convicted person and only for the crimes he was
convicted of. Unfortunately, the case is also known
for the protracted disagreement between TC Il and
the Trust Fund concerning the identification of ben-
eficiaries. After more than 10 years since the com-
mission of the crimes and more than five since the
conviction of the perpetrator, the Lubanga victims
are still waiting for the full implementation of the
reparations award.

1.2.2 The Katanga case

Germain Katanga was found guilty as an accessory in
March 2014 of one count of crime against humanity
and 4 counts of war crimes committed on 24 Febru-
ary 2003 during an attack on the village of Bogoro, in
the Ituri region of the DRC.

In March 2017, TC Il awarded individual as well as
collective reparations to the victims of the crimes
committed by Mr Katanga. The judges assessed each
application and found that 297 of the 345 applica-
tions met the criteria for the award of reparations.
The judges assessed the total monetary value of the
harm suffered by the 297 victims at USS 3,752,620
and set Mr Katanga’s liability at US $1,000,000. Each
of the 297 victims were individually awarded a sym-
bolic compensation of US$250 as well as collective
reparations in the form of support for housing, sup-
port for income generating activities, education aid
and psychological support.

The Trust Fund decided to complement the payment
of the individual and collective awards in the amount
of USD 1,000,000. The Board also received a volun-
tary contribution of €200,000 by the Government of
The Netherlands, which included earmarked funding
to cover the cost of individual awards in the case.
In March 2018, the reparations award was upheld
by the AC. The AC also considered the interesting
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and novel issue of reparations for victims of transgen-
erational harm raised by five applicants who alleged
that they had suffered harm because of their parents’
experience during the attack Katanga was convicted
of. The AC requested the TC to reconsider the matter
since no reasons had been given for rejecting the appli-
cants claim.” The TC reconsidered the matter and de-
termined that the claimants had failed to establish the
causal nexus between the psychological harm they had
personally suffered, and the crimes for which Mr Katan-
ga was convicted. While taking note of the progress of
scientific studies on the transgenerational transmission
of trauma and, in particular, of two theories — epigenet-
ic transmission, which is biological, and social transmis-
sion, which is learned, the Chamber determined that
the legal requirement of a link between the harm and
the crime had not been met.*

The Katanga case is significant because it was the
first time that the ICC had awarded reparations to in-
dividual victims. Victims participating in the proceed-
ings had overwhelmingly expressed their preference
for obtaining financial compensation or indemnity
to help them address the harm they suffered, includ-
ing physical and psychological harm, material losses,
lost opportunities and costs of medical as well as
psychological care. At the end of the process, they
each obtained symbolic monetary compensation, in
addition to housing and income generation support
as well as collective reparations. Though criticised
for the delay caused by the individual assessments
of the victims’ applications, the approach taken by
TC Il in this regard could also be viewed as an impor-
tant acknowledgement of the harm suffered by each
victim in the case.

1.2.3 The Al Mahdi case

In the Al Mahdi case, the Court ordered a combina-
tion of individual, collective and symbolic measures

» Katanga, 1CC-01/04-01/07-3778-Red, 8 March 2018, Judgement
on the appeals against the order of Trial Chamber Il of 24 March
2017 entitled “Order for Reparations pursuant to Article 75 of the
Statute”.

30 ]CC Press Release, Katanga case, 19 July 2018 Trial Chamber I
dismisses the reparations applications for transgenerational harm.

of reparation for economic and mental harm suffered
by victims and the community of Timbuktu as a whole.
The case concerned the destruction of 10 mosques
and mausoleums in the ancient city of Timbuktu during
the 2012 conflict in Mali. The individual victims whose
livelihood exclusively depended on the sites were
awarded compensation for the economic harm suf-
fered because of the destruction of the protected sites.
Collective reparations, including community-based ed-
ucation, return and resettlement programmes as well
as a microcredit system, all aimed at rehabilitating the
community of Timbuktu, were also ordered.

Collective reparations were also awarded for the men-
tal harm suffered by the community of Timbuktu. The
descendants of those whose family members were
buried in the damaged mausoleums were also found to
be entitled to compensation for mental harm. This was
an important recognition by the Court that the destruc-
tion of the sites resulted in mental pain and anguish to
individual victims, and the community of Timbuktu.
Symbolic compensation of €1 was awarded to Mali and
to UNESCO for harm to Mali and the international com-
munity. The Court set Mr Al Mahdi’s liability at €2.7 mil-
lion. It requested the TFV to implement the reparations
ordered, and to complement the reparation measures
through assistance programmes to be made available
to the broader community in Timbuktu.

Mr Al Mahdi also made an apology during the trial
which was videotaped and made available in different
languages on the Court’s website. The Court ordered
the Registry to provide victims with a physical copy of
the apology if requested. The Al Mahdli case offered the
first opportunity for the Court to articulate how prop-
erty, people and heritage are connected through cul-
ture and to identify appropriate measures to address
the harm caused to individuals and communities by
the destruction of cultural heritage.

31 REDRESS, Queen’s University Belfast Human Rights Centre, ICC
Reparations Award for Destruction of Cultural Heritage in Mali, An
Important Step to Acknowledge and Remedy the Award Caused to
Individuals and Communities, Press Release, London, 17 August,
2017.
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REDRESS considers that while acknowledgement of
the harm is important, continued engagement of the
victim community during implementation is key to
successful execution of the reparations award. As we
previously noted:

UNESCO and the Malian government [...] pri-
oritised community engagement in the recon-
struction and rehabilitation of the sites. The
ongoing participation of those communities
and individuals affected must continue to be a
priority during the implementation of the rep-
arations awarded [...]. Victims must be able to
articulate their needs and set their priorities,
so they remain engaged in the rehabilitation
of the sites and do not feel disconnected to
them.3?

1.2.4 The Bemba case

On 21 March 2016, Mr Jean-Pierre Bemba was
convicted under Article 28(a) of the Rome Statute
as a person effectively acting as a military com-
mander of the crimes of murder and rape as crimes
against humanity, and murder, rape and pillage as
war crimes. On 8 June 2018, the Appeals Chamber
by majority reversed Mr Bemba’s conviction, dis-
continuing the proceedings in relation to certain
crimes, and acquitting him of all remaining charges
brought against him. The reparations proceedings
which had commenced prior to the Appeals Deci-
sion were discontinued.

The Bemba acquittal decision raises several legal
issues which are beyond the scope of this report.
However, the decision of the divided Appeals Bench
(3-2 majority) was undoubtedly a disappointing
blow to victims who had waited for several years for
the completion of trial proceedings to obtain justice
and reparation. Given the conviction-based repara-
tions system at the ICC, the possibility for victims to
receive reparations at the ICC was effectively ter-
minated. To mitigate the devastating impact of the

3 Ibid!.
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decision, the legal representatives proposed a novel
idea to the Reparations Chamber to issue a decision
recognising the scope and extent of the victimisation
and the harm suffered by the victims for use in fu-
ture reparations proceedings elsewhere. They invit-
ed the judges to establish principles in this regard.®
The Chamber however declined to do so.3*

Importantly, the Trust Fund decided to accelerate
the launch of its assistance mandate in CAR follow-
ing the acquittal of Mr Bemba. Previous attempts in
2003 to commence the assistance mandate in CAR
were thwarted due to security concerns. While this
decision has been warmly welcomed, it is unclear
whether the same position will be adopted in other
cases in the event of an acquittal.

As will be discussed in Chapter 6 of the report, the
Bemba decision also raises questions concerning the
timing of reparations proceedings. More specifically,
whether it is prudent to begin a reparations’ hearing
prior to a determination of the final issues on appeal.

33 Bemba, 1CC-01/05-01/08-3649, 12 July 2018, Legal Representa-
tives of Victims’ joint submissions on the consequences of the Ap-
peals Chamber’s Judgment dated 8 June 2018 on the reparations

proceedings, para. 45.
34 Bemba, 1CC-01/05-01/08-3653, 3 August 2018, Final decision on

the reparations proceedings.
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The Trust Fund is carrying out assistance programmes in the DRC and Northern Uganda/©ICC-CPI.

29



30

2. The Trust Fund for Victims

The Trust Fund is one of the most important and inno-
vative aspects of the Rome Statute’s reparation system
for victims. It was established pursuant to Article 79 (1)
of the Statute, Rule 98 of the RPE, and Resolution 6 of
the ASP, adopted on 9 September 2002, “for the ben-
efit of victims of crimes within the jurisdiction of the
court, and of the families of such victims.”*> The Trust
Fund has a dual mandate: to implement Court-ordered
reparations and to provide physical and psychosocial
rehabilitation or material support to victims of crimes
that fall within the jurisdiction of the Court.

The Trust Fund describes its relationship with the Court
asa...

...partnership covering three different dimen-
sions — as an independent expert body (during
judicial proceedings), and as the implementing
and (potential) funding agency, depending on
the Court’s needs. This role is the same for all
cases resulting in a conviction and an order for
reparations at the Court.>®

The Trust Fund is central to the reparations process.
This implies that, though independent, the success of
reparations at the Court depends to a large extent on
the effective and efficient function of the Trust Fund.

This Chapter explores the role and work of the Trust
Fund and how its approach to its dual reparations and
assistance mandate has impacted the delivery of rep-
arations at the Court.

2.1 The assistance mandate

Rule 98 (5) of the RPE provides that the Trust Fund
may use its “other resources” (resources it has ob-

35 Assembly of States Parties, Resolution ICC-ASP/1/Res.6, 9 Sep-
tember 2002, Establishment of a fund for the benefit of victims of
crimes within the jurisdiction of the Court, and of the families of
such victims.

36 Lubanga, Trust Fund for Victims, Observations pursuant to rule

103 of the Rules of Procedure and Evidence, |CC-01/04-01/06-3430,
para. 19.

tained through voluntary contributions or fundraising
rather than seized from the suspect or accused) to
undertake specific activities and projects, if its Board
of Directors considers it necessary to provide physi-
cal, psychological rehabilitation or material support
for the benefit of victims and their families. This assis-
tance mandate enables the Trust Fund to undertake
projects independent of cases, but also enables the
Fund to complement reparations beyond the imme-
diate scope of awards, which may be limited by the
criminal process.

The Trust Fund’s assistance mandate is aimed at pro-
viding victims with physical and psychological rehabil-
itation and/or material support. Assistance is directed
at situations on the ground in a particular country in
which there are ongoing investigations by the ICC.
Assistance activities may commence once a situation
comes under investigation, and after the Trust Fund
notifies the Pre-Trial Chamber of its intent to under-
take such activities.

To date, the Trust Fund is carrying out assistance pro-
grammes in the DRC and Northern Uganda and is
planning further programmes in Céte d’Ivoire. Follow-
ing the acquittal of Mr Bemba and the obvious disap-
pointment to victims, the Trust Fund announced that
it would commence its assistance mandate in CAR
including activities that would benefit the victims in
the Bemba case. According to the Trust Fund, in 2018,
the assistance programmes in the DRC and northern
Uganda are entering a new five-year implementation
cycle. The assistance programme in Cote d’lvoire in-
cludes a capacity-building component to strengthen
the national government’s performance in imple-
menting domestic reparation initiatives.*’

There is generally positive feedback concerning the
Trust Fund’s assistance mandate and its potential to
positively enhance the ICC’s reparations system. As-
sistance activities have the potential to reach a wide
range of victims, as they are not limited to harm stem-

37 Assembly of States Parties, ICC-ASP/17/10, 1 August 2018, Pro-

posed Programme Budget for 2019 of the International Criminal
Court.
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ming from the crimes charged in a particular case.
Rather, assistance activities may be directed at any
victim who suffers harm as a result of a crime within
the Court’s jurisdiction, as well as their families. The
ability to provide assistance to victims during on-go-
ing processes corresponds to international standards
on victims' rights, which recognise that victims have a
right to assistance which is integral to their right to a
remedy and reparation.®

The most consistent criticism of the Trust Fund’s ap-
proach to its assistance mandate concerns the need
for timelier commencement of assistance activities
and the limited number of countries where assis-
tance projects have so far been implemented. While
the Trust Fund’s decision to commence its assistance
mandate in CAR is generally applauded, concern has
been expressed that it could have acted more proac-
tively to mitigate the suffering of CAR victims pending
a final determination on reparations.

The Trust Fund has highlighted that while it has every
desire to more effectively implement its assistance
mandate, there are potential challenges in doing so
with respect to victims of a case rather than in rela-
tion to those in a ‘situation” under investigation. The
Trust Fund noted that under the current framework
of their assistance mandate, implementing partners
identify victims based on crimes in a situation under
investigation. Thus, they do not know which victims
are connected to a specific case; victims’ information
is not tracked nor is their information recorded and
passed on to the Trust Fund. The Trust Fund also not-
ed that one practical benefit of the assistance man-
date is that victims can participate and benefit from
valuable help without being engaged in a case involv-
ing a specific perpetrator.

Concerns have also been expressed that the Trust
Fund needs to diversify its implementing partners
and take a more hands-on approach to overseeing
how the projects are implemented. It was also felt

38 REDRESS, Justice for Victims: The ICC’s Reparations Mandate, 20
May 2011., p. 19, fn. 104.
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that the Trust Fund should conduct more outreach
activities in the countries in which it was imple-
menting its assistance mandate to ensure greater
visibility.

There are also concerns regarding the sustainability
of the Trust Fund’s assistance mandate. In a report
on a monitoring visit to Northern Uganda organ-
ised by the Embassy of Ireland in the Hague and
the Trust Fund, it was noted that while the Trust
Fund is doing vital work in Northern Uganda, it had
no specific way of assessing how many additional
victims would require support going forward.* The
monitoring team stressed that it was important for
the Trust Fund to be able to reasonably project the
volume of potential beneficiaries in relation to the
overall situation of residual harm, a methodology
that would be relevant for future Trust Fund pro-
gramming in other countries.*

The report also noted that given the need for long
term assistance of most victims, and the tempo-
ral nature of Trust Fund programmes, there was a
need for enhanced engagement by State officials to
ensure the sustainability of programmes.*

REDRESS considers that the Trust Fund’s assistance
mandate is a critical way to fill the gap that current-
ly exists regarding reparations at the ICC. The fact
that assistance is not linked to a particular case en-
sures that victims, who may be excluded for legal
or technical reasons from applying for reparations,
may nevertheless receive some measure of redress
for the harm suffered. The Trust Fund does need to
move beyond the countries where it has focused its
attention for several years and expand into others.
Naturally, an expansion of its assistance mandate

39 Embassy of Ireland, the Hague, Report of Ireland-Trust Fund for
Victims monitoring visit to Northern Uganda (Monitoring Visit Re-
port), para 5(i). The mission, organised by the Embassy of Ireland
and the Trust Fund, facilitated the visit of eleven states parties and
the President of the Assembly of States Parties to Northern Uganda
in February 2018 to assess the Trust Fund’s work in that area. The
report was shared with REDRESS during the 17th ASP meeting in
The Hague. More information about the visit can be found here.

0 |bid, Monitoring Visit report.

4 |bid, Monitoring Visit report, para 5(ii).
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will require proper planning and assessment and
an increased fundraising drive by the Trust Fund.*?

2.2 The reparations mandate

Once the Court hasissued a reparations order, the Trust
Fund is required to prepare a DIP setting out proposed
activities corresponding with the modalities identified
by the relevant Chamber.*® The plan is based on con-
sultations with the Registry, the Legal Representatives
of victims, the defence, local authorities and experts
(as needed). After hearing from the parties, the Trial
Chamber may then approve, reject or modify the plan.
When the DIP is approved, the Trust Fund launches
an international competitive bidding process to select
implementing partners on the ground. The Trust Fund
is required to submit periodic progress reports to the
Chamber throughout the implementation phase.

The Trust Fund’s role in preparing and delivering
DIPs is a crucial part of the reparations process.
The DIPs submitted by the Trust Fund have been
criticised by the judges for lack of specificity and
non-compliance with the Reparations Order, fail-
ure to outline concrete proposals, incompleteness
and inaccuracy.* TC Il in Lubanga was critical of the
Trust Fund’s first DIP in November 2015 for ‘pre-
senting only a summary description of the prospec-
tive programs as well as questions relating to their
development and management.* The Al Mahdi
Chambers noted that despite requesting two addi-
tional months to complete the DIP, the Trust Fund’s

42 Having been informed of the Trust Fund’s plans to expand its as-
sistance mandate in CAR, Kenya, Georgia and Mali, the Committee
on Budget and Finance noted that proper planning and anticipation
matched with the available resources should be considered before
expanding assistance programmes. Assembly of States Parties, ICC-
ASP/17/15, 29 October 2018, Report of the Committee on Budget
and Finance on the work of its thirty-first session, para 134-135.

43 Regulations of the Trust Fund for Victims, Regulations 54 and 57.
4 See for example, Al Mahdi, 1CC-01/12-01/15-273-Red, 12 July
2018, Public Redacted Version of ‘Decision on Trust Fund for Vic-
tims’ Draft Implementation Plan for Reparations, para 18 where the
Chamber noted that it expected that the Updated Implementation
Plan would not just be ‘broad ideas’ but would contain ‘concrete,
thought-through, budgeted and staffed specific projects.’

% Lubanga, 1CC-01/04-01/06-3198-tENG, 9 February 2016, Order

proposal was flawed, incomplete and contained er-
rors.* In Al Mahdi, where proposals in the DIP were
sufficiently substantiated, the Chamber approved
them with appropriate amendments, and ordered
that more specific measures were to be submitted
in an updated plan.”

The process for preparation and approval of the
DIPs raises both procedural and substantive ques-
tions which merit debate. First, how prescriptive
should the reparations orders issued by the judges
be in terms of setting the parameters of the DIP?
Second, should the judges provide more guidance
in assisting the Trust Fund to prepare a concrete
DIP or allow the latter to use its discretion? Finally,
what level of detail should be included in a DIP?

REDRESS considers that the importance of the DIP
to the successful implementation of reparations
requires that the judges provide specific guidance
to the Trust Fund from the outset concerning the
detail required. In our view, a comprehensive rep-
arations order forms the basis of a well prepared
DIP. Once the order has been issued and the bene-
ficiaries identified by the Chamber, the Trust Fund
should put together a DIP for the judges’ approval
which includes concrete, detailed and fully-sub-
stantiated proposals based on the reparation order
and information obtained from the victims them-
selves or via their Legal Representatives. The Trust
Fund needs to ensure that a consultative approach
is taken to the development of the DIPs. In this
regard, the continued collaboration between the
LRVs, the Registry and Trust Fund is crucial.

2.3 A matter of capacity

The Trust Fund’s challenges in preparing DIPs and
implementing its reparations mandate appear to
be impacted by two important considerations. The
first is prevailing security problems in the countries

4 Al Mahdli, 1CC-01/12-01/15-273-Red, 12 July 2018, Public Redact-
ed Version of ‘Decision on Trust Fund for Victims’ Draft Implementa-

instructing the Trust Fund for Victims to supplement the draft imple-
mentation plan, para. 20.

tion Plan for Reparations, paras. 12-14.
7 |bid, paras. 17-18.
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where it works which impedes sustained field work.
More fundamentally, the TFV has struggled with in-
sufficient capacity to meet its rising workload. In its
submissions as part of the process for approval of the
programme budget for 2019, the Trust Fund pointed
to a ‘significant surge’ in workload related to its legal
work, field activities, monitoring and evaluation, and
fundraising. The Trust Fund noted that the number of
cases at the reparations phase and the imminent con-
clusion of the trial of Bosco Ntaganda in the DRC sit-
uation, had significantly stretched its legal capacity to
lay the foundation for and guide the implementation
of reparations awards, including victim identification
and verification, as well as overall functional steering
of quality control and reporting to Trial Chambers.

The Trust Fund further noted that field activities
had also increased due to the need to support the
preparation of DIPs and provide oversight for oper-
ations and the administration of programme imple-
mentation in connection with reparations awards.*®
It complained that the increasing workload had
eroded both its responsiveness to proceedings —in-
cluding its ability to submit filings by the requested
deadlines- and its ability to exercise the desired lev-
els of quality management and control throughout
the drafting process for complex filings.*

Despite its admitted capacity deficit, the Trust Fund
appears not to have prioritised the recruitment of
staff to fill much-needed vacancies in a timely man-
ner. The Committee on Budget and Finance (CBF) —
a subsidiary body of the ASP responsible for making
recommendations concerning the Court’s budget —
expressed concern at ‘the high number of vacancies

8 Assembly of States Parties, ICC-ASP/17/10, 1 August 2018, Pro-
posed Programme Budget for 2019 of the International Criminal
Court.

4 Ibid. See also Lubanga, 1CC-01/04-01/06-3428, 10 October 2018,
Decision on Trust Fund for Victims’ request for time extension. The
Chamber noted that ‘In support of its Request, the TFV indicates
that due to relevant staff being on mission and ‘pressing deadlines
in other proceedings’, its staff ‘was not able, for reasons outside its
control, to work on the requested observations’ until 1 October
2018. The TFV further indicates that its limited staff is ‘currently oc-
cupied with a major submission due on 2 November 2018 in anoth-
er reparations proceedings.
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in the TFV, including the position of a Fundraising and
Visibility Officer (P-3)".>° The CBF noted that:

“... over recent years, the STFV has significantly
underspent its approved budget (Major Pro-
gramme VI) with budget implementation rates
as low as 90 per cent or less, dropping to 78.4
per centin 2017, due in good part to the fact that
approved posts were left vacant.”>!

It called upon the Trust Fund to ensure proper planning
in order to finish the ongoing recruitment processes
with a view to completing its organizational structure.>

REDRESS considers that, given the pivotal role played
by the Trust Fund in implementing reparations and as-
sistance to victims, it is critical that its internal structure
(including its staffing and management) is organised to
ensure that it has the capacity to fulfil its mandate. This
is particularly important given the election of a new
Chair of the Board in December 2018 who will have a
critical role to play in leading the Trust Fund during its
most active phase.

2.4 Funding of reparations awards

Under the ICC reparations system, the convicted per-
son is liable for the cost of reparations. As a secondary
option when the convicted person is indigent, repara-
tions may be funded through the Trust Fund’s ‘other
resources’.>® Without the Trust Fund, there would be
little chance of enforcing reparations awards at the ICC

%0 Assembly of States Parties, ICC-ASP/17/15, 29 October 2018, Re-
port of the Committee on Budget and Finance on the work of its
thirty-first session, para. 136. Though independent for operational
purposes, the Trust Fund falls under the administrative framework
of the ICC and as such is included in the overall Court structure in
respect to staffing and other administrative matters. In consulta-
tions with REDRESS, the Executive Director indicated that the Trust
Fund is now at the final stage of recruitment of the fundraising and
visibility officer.

1 Assembly of States Parties, ICC-ASP/17/5, 31 May 2018, Report of
the Committee on Budget and Finance on the work of its thirtieth
session, para 125.

%2 Ibid.

53 REDRESS, Intervention on the occasion of the 8th Annual Meet-
ing of the Board of Directors of the ICC Trust Fund for Victims, 21
March 2011.
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since all the accused in the current cases have been
found to be indigent. Thus, tracing, freezing and seizing
of assets of convicted persons for eventual reparations
orders must be a priority for the ICC and states.

The Regulations of the Trust Fund provide for multiple
sources of funding.> They are also quite prescriptive
concerning how and in what circumstances funds can
be used. For example, it is for the Trust Fund’s Board of
Directors to determine whether to complement the re-
sources collected through awards for reparations with
“other resources of the Trust Fund” and to advise the
Court accordingly.

At the heart of the issue of funding the Trust Fund is
the question of sustainability. The ICC reparations
system is almost completely dependent on the Trust
Fund’s ability to secure funding. The Trust Fund aspires
to raise a total of €40 million in voluntary contributions
and private donations by 2021, to implement and com-
plement the payment of reparations orders and to ex-
pand the implementation of assistance programmes in
as many situations as possible before the Court. Each
year, the Trust Fund has only a fraction of what it needs
to fulfil its mandates.

The CBF has urged the Trust Fund to diversify its fund-
ing sources and develop its fundraising capacity, as the
current dependence on voluntary contributions from
ICC State Parties is unsustainable.>® Thus, in order to
develop a more diverse fundraising strategy, the Trust
Fund should enhance its communications capacity, to
become a more visible and well-known institution.*

4 Regulations of the Trust Fund, Article 21.

%5 Assembly of States Parties, ICC-ASP/17/15, 29 October 2018, Re-
port of the Committee on Budget and Finance on the work of its thir-
ty-first session, The Trust Fund had proposed to issue a TFV bond as
part of its fundraising strategy and to diversify its funding sources.
However, the CBF was not in favour of the plan. It noted that, ‘As for
the fundraising initiative by the TFV through issuing “TFV Bonds” in
the amount of €1 billion with a maturity of 20 years, the Committee
was of the opinion that such a project would have unforeseeable
implications transcending the TFV and which could affect the Court,
not only in legal and budgetary terms but also in terms of reputa-
tion. The Committee doubted that the bond initiative is effectively
tailored to the current and long-term needs of the TFV and ques-
tioned whether it should be part of its immediate priorities.

%6 |bid, para. 14.

Raising funds from public and private sources must be-
come one of the Trust Fund’s priorities.

It is easier for the Trust Fund to fundraise to comple-
ment reparations awards in a particular case once the
Chamber has decided on the parameters of a repara-
tions award and approved the implementation plan
submitted by the Trust Fund. This approach would
also be helpful to raise funds from private sources,
including individuals, foundations and private profit
and non-profit organisations.”’” As an example, the
Trust Fund was able to successfully fundraise for the
total amount of the individual reparations awards to
victims in the Katanga case once the amount was
known.

However, to complement the Trust Fund’s efforts,
more strategic attention must be paid to tracing,
freezing, seizing and transfer of the assets of convict-
ed persons for the benefit of reparations. Despite
the existence of the 2017 Paris Declaration, which
includes detailed recommendations for advancing co-
operation between the ICC and States Parties in finan-
cial investigations and asset recovery, there is little in-
dication that real progress has been made in this area.

The Paris Declaration is not legally binding and its
language has not been effective in pushing States to
act.® However, it is encouraging that the issue has
remained on the ASP agenda. In its 2018 Resolution
on Strengthening the International Criminal Court and
the Assembly of States Parties (Omnibus Resolution),
the ASP reiterated the importance of effective proce-
dures and mechanisms that enable States Parties and
other States to cooperate with the Court in relation
to the identification, tracing and freezing or seizure
of proceeds, property and assets as expeditiously as

57 Lubanga, Trust Fund for Victims, Observations on Reparations in
Response to the Scheduling Order of 14 March 2012, ICC-01/04-
01/06-2872, para. 247.

8 |bid, para 1. The Paris Declaration invites the States Parties [...]
to consider the possibility of setting up, reviewing or strengthening
the implementation of domestic cooperation laws, procedures and
policies, to increase the ability of States Parties to cooperate fully
with the ICC in the area of financial investigations and asset recov-
ery, in accordance with the Rome Statute. There is no procedure for
follow-up in the Declaration.
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possible.>® To this end, the Bureau of the Assembly
was mandated, through its Working Groups, to con-
tinue discussion on financial investigations and the
freezing and seizing of assets as set out in the Paris
Declaration.®

2.5 Synergies and strategies

The Trust Fund'’s effectiveness depends to a large ex-
tent on its ability to work effectively with other ac-
tors who play a role in the reparations process at the
Court. Indeed, coordination amongst the different ac-
tors ensures a more efficient and effective system. For
example, Legal Representatives and the Registry work
closely with the Trust Fund to ensure the availability
of relevant data and information from victims for the
purposes of preparing draft implementation plans as
well as for the execution of reparations awards.

REDRESS consultations with Registry staff indicate that
there is potential for greater collaboration and coop-
eration between the Trust Fund and relevant sections
of the Registry such as the Victims Participation and
Reparations Section (VPRS) and the Public Information
and Outreach Section in implementing reparations. It
was suggested that more attention should be paid to
utilising existing structures rather than on additional
resources that were needed.®® It was further suggest-
ed that there should be a mapping exercise of the
existing resources and areas of potential cooperation
between the Registry and the Trust Fund. Both should
then formally agree concerning an appropriate divi-
sion of labour.52

In addition to ensuring effective synergies amongst
relevant actors, REDRESS considers that the Court as
a whole would benefit from clear strategic direction

% Assembly of States Parties, Resolution ICC-ASP/17/Res.5, 12 De-
cember 2018, Strengthening the International Criminal Court and
the Assembly of States Parties.

% |bid, para 3 (h).

1 REDRESS consultations with senior Registry staff member.

52 Ibid. A mapping exercise of the areas of synergy between the
Trust Fund and the Registry was carried out for submission to the
CBF. The results of that exercise are referred to in the CBF’s report
of its 31st session but is not publicly available.
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governing reparations at the Court. The last inter-
im update of the Court’s Strategic Plan of 2013-2017
was in 2015 and the Court indicated that it planned to
‘review the structure and content of its strategic plan
with a view to having a simpler high-level court-wide
plan, complemented by more detailed organ-specific
plans.®® The revision process is still ongoing and is ex-
pected to be completed in 2020.

The ICC’s Victims Strategy is outdated and there are no
clear indications when the Court will develop a new
strategy that is coherent, comprehensive and which
sets out its strategic goals for realising victims’ rights
including the right to reparations.®* The Trust Fund’s
2014-2017 Strategy was extended into 2018 and is
also due to be updated. The new Strategy will be devel-
oped during a period of significant activity for the Trust
Fund in relation to its reparations mandate, whereas
most of the previous activity had been focused on its
assistance programmes.

The absence of updated strategic plans for the Court
and the Trust Fund to provide guidance on how each
organ will approach reparations is a major gap in the
Court’s planning process which is likely to contribute
to lack of coordination, misunderstanding concerning
different roles, duplication and delays.

2.6 Reparative complementarity

To be truly effective and meaningful, reparations at
the ICC should be viewed more holistically. The ICC
and the Trust Fund are limited in terms of what can re-
alistically be achieved through the reparations’ frame-
work and with limited resources. The complementari-
ty regime on which the ICC is built places the primary
obligation on states to investigate and prosecute (and,
by extension, deliver justice in) international crimes,
with the ICC only assuming jurisdiction where States
have failed to act or are unwilling or unable to act.
This complementary relationship arguably extends to
reparations.

83 |CC, International Criminal Court Strategic Plan 2013-2017 (inter-
im update July 2015), p. 2.
54 |CC, ICC-ASP/11/38, Court’s Revised strategy in relation to victims.
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State Parties under the Rome Statute are obliged to
cooperate with the Court in the enforcement of rep-
arations orders. However, the Rome Statute does not
give the ICC jurisdiction over states for reparations
and thus the Court can only invite states to comple-
ment reparations ordered in each case.® Irrespective
of the ICC’s approach to reparations, States Parties
have a general responsibility to afford redress to vic-
tims within its borders that have suffered egregious
abuses.

In the Katanga case, the legal representative of vic-
tims submitted that the DRC should establish a na-
tional reparations programme that would comple-
ment any reparations award handed down by the
ICC. This makes sense given the limited scope of ICC
reparations awards. It has been suggested that na-
tional reparations programmes can be more inclusive
in terms of eligible victims and forms of reparations
than the ICC.%

The Trust Fund’s engagement with national govern-
ments in countries in which it operates will be critical
to the sustainability of programmes under both the
assistance and reparations mandate. Building a clinic
for example, without support and commitment from
the government that it will be maintained will result
in short-lived efforts to redress the harm suffered by
victims.

% Katanga, ICC-01/04-01/07-3728-tENG, 24 March 2017, Order for
Reparations pursuant to Article 75 of the Statute, para 324.

% Ibid, para 321 and accompanying footnote. See also Katanga,
Requéte des victimes sollicitant par I'entremise de la Chambre ['in-
tervention de la République Démocratique du Congo au processus
des réparations, ICC-01/04-01/07-3674, para. 12.
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People watch a screening of the start of the trial of Dominic Ongwen in Gulu, Uganda, as part of the ICC outreach activities/©ICC-CPI.
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3. Accessing Reparations

Ensuring effective and timely access to reparations
has proven to be complicated for the Court and chal-
lenging for victims. Currently, there are two possibili-
ties available to ensure that victims that have suffered
harm can access reparations. Victims may request rep-
arations by completing an application form (individual
applications procedure) or the Court may determine
eligibility on its own motion (‘identification of bene-
ficiaries’ procedure). In the latter case, the Chamber
would invite the Registry, OPCV or the Trust Fund to
identify and screen other potential beneficiaries. Both
approaches have been used in the cases so far with
varying degrees of success and some challenges, and
no general principles exist to guide individual chambers
on the most appropriate procedure to be employed.

The problem with the diverse approach to ensuring vic-
tims access to reparations is the lack of certainty for vic-
timsbeforethe Court. Furthermore, thereisarisk of differ-
ential treatment amongst victims even within the same
case. As will be discussed in this Chapter, inconsistency
of approach has potentially allowed for factors unrelated
to an individual’s victimisation to affect their eligibility.

3.1 The individual applications procedure

Rule 94 of the RPE sets out the requirements for individ-
ual applications for reparations. The application must
be made in writing, filed with the Registrar and should
include, among others, a description of the injury, loss
or harm; information about the applicant’s identity; a
description of the assets of the alleged perpetrator (if
restitution is sought); claims for compensation or re-
habilitation where relevant; location and date of the
incident and where possible, of the person the victim
believes is responsible for the injury, loss or harm.

VPRS is responsible for ensuring the availability of
the standard application forms for victims’ partici-
pation in proceedings and for requesting reparation.
It receives applications from victims and is involved
in collecting missing information in accordance with
Regulation 88(2) of the Regulations of the Court. VPRS

then processes and presents victims’ applications to
the relevant Chamber with an accompanying report.

An individual applications process has benefits as well
as potential drawbacks for victims. In some cases, the
process of submitting a reparations’ request itself may
be empowering; however, the process can also poten-
tially be very distressing, particularly in cases involving
crimes of sexual violence. Victims are often unable to
furnish proof of the harm they have suffered — evidence
may have been destroyed or lost in the years that have
elapsed since the crimes were committed. Likewise, on-
going conflict, corruption, absence of government ser-
vices, prohibitive costs, displacement or customary prac-
tices may also make it difficult to obtain documentation.

Engaging in this sort of process with a representative
of the Court necessarily raises victims’ expectations.®’
If the eventual award is directed only at the group or
community level, victims will naturally be frustrated.
In addition, being identified as a victim may involve
a risk of retaliation or lead to stigmatisation. As ob-
served by one legal representative during REDRESS
consultations, protective measures can mitigate but
not entirely eliminate this risk. In addition to the im-
pact on victims, engaging in an individualised ap-
plication process has obvious implications for the
Court’s resources in terms of processing the requests.

Another important issue is whether the application for
participation in the trial and for reparations should be
integrated into one procedure. The Appeals Chamber
made it clear in the Lubanga principles, that all victims
should be treated fairly and equally concerning repara-
tions, “irrespective of whether they participated in the
trial proceedings.”® Nevertheless, in practical terms

7 Katanga, 1CC-01/04-01/07-3778-Red, 8 March 2018, Judgment
on the Appeals against the Order of Trial Chamber Il of 24 March
2017 entitled ‘Order for Reparations pursuant to Article 75 of the
Statute’, paras. 66-69; Lubanga, 1CC-01/04-01/06-3396-Corr-Red-
tENG, 5 April 2018, Appeal Brief against the ‘Décision fixant le mont-
ant des réparations auxquelles Thomas Lubanga est tenu” Handed
Down by Trial Chamber Il on 15 December 2017, paras. 29-30.

% Lubanga, ICC-01/04-01/06-2904, 7 August 2012, Decision Estab-
lishing the Principles and Procedures to Be Applied to Reparations
para. 187, affirmed by Lubanga, 1CC-01/04-01/06-3129-AnxA, 3
March 2015, Amended Order for Reparations, para. 12.
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there are a number of ways in which the exercise of
these rights may be connected. The submission of a
formal request for reparations to the Registry under
Rule 94 of the RPE is very similar in substance to the
procedure for applying to participate in proceedings.®®
As such, some actors have advocated for integrating
these procedures, at least when it comes to the forms
themselves.”

An integrated procedure would have several benefits.
First, as the Single Judge of the Pre-Trial Chamber in A/
Hassan explained, requiring victims to give an account
of their victimisation once, for both purposes, “obvi-
at[es] the need for them to revisit the traumatic events,
which they may not necessarily wish to relive.”

Second, allowing VPRS to begin collecting such requests
at the pre-trial phase may reduce any potential delays
during the reparations phase (provided information
collected is detailed enough and is kept up-to-date).

Third, there are fears since the Bemba case, that allow-
ing victims to register their interest in reparations at an
early stage in the proceedings may be the only way to
ensure they are not later excluded from the process.
During the course of the Bemba reparations proceed-
ings, it was proposed that reparations might be limit-
ed to those who had engaged in the proceedings pri-
or to the commencement of the reparations phase.”?

5 Article 75(1) of the Statute provides that reparations proceedings
can be triggered either by requests filed by victims or on the Court’s
own motion. Rule 94 of the RPE sets out the procedure for making
such a request: requests must be filed in writing with the Registrar
and must provide information relating to the harm suffered, the
cause of that harm, the form of reparation sought, along with sup-
porting documentation.

70 See e.g. Independent Panel of Experts Report on Victim Partici-
pation at the International Criminal Court (The Hague, April 2013),
para. 64(v); Al Hassan, ICC-01/12-01/18-28, 9 May 2018, Registry
Observations on Aspects Related to the Admission of Victims for
Participation in Proceedings, paras. 7-9.

1 Al Hassan, 1CC-01/12-01/18-37-tENG, 24 May 2018, Decision Es-
tablishing the Principles Applicable to Victims’ Applications for Par-
ticipation, para. 23.

72 The panel of experts proposed that no new period should be
opened for the identification of additional potentially eligible vic-
tims. They did suggest, however, that the Court consider making an
exception for surviving victims of rape and children born of rape giv-
en the particularly severe consequences for these victims. Bemba,
ICC-01/05-01/08-3575-Anx-Corr2-Red, 30 November 2017, Expert

Realising Victims’ Right to Reparations before the ICC

Accessing Reparations

The justification was that allowing new requests in
the reparations phase would have involved a number
of ‘practical challenges’, such as difficulties in reaching
additional victims and the possibility of a significant
delay in delivering reparations.” If implemented by the
Chamber, this approach could have excluded a signifi-
cant number of victims who had not yet had the oppor-
tunity—often for reasons “beyond their control””* —to
access the Court.

There are however several disadvantages involved in
making a procedural link between participation and
reparations processes. First, there are serious concerns
about the possibility of heightened expectations and
the ability of the relevant Court staff to manage this.
The impact of the Bemba acquittal on victims in CAR
appears to have heightened fears concerning expecta-
tion management.

Second, from a practical perspective, a victim’s situa-
tion evolves over time. Given the protracted nature of
ICC proceedings, information gathered in the pre-trial
phase may not reflect victims needs and wishes at the
time the reparations phase gets underway. One LRV
cited the example of child soldiers who only appreci-
ate the full extent of the harm they have suffered many
years later. Other forms of harm, such as transgener-
ational harm, may not become apparent until many
years afterwards.

Report on Reparation, paras. 47-50. A total of 5229 victims were
authorised to participate in the trial. The deadline for applications
to participate in the trial was set by the Chamber at 16 September
2011 (i.e. part-way through the trial). Bemba, ICC-01/05-01/08-
3343, 21 March 2016, Judgment pursuant to Article 74 of the Stat-
ute, paras. 18-19.

3 Bemba, 1CC-01/05-01/08-3575-Anx-Corr2-Red, 30 November
2017, Expert Report on Reparation, paras. 45-46.

74 The experts acknowledged that the reasons why some victims
may not have submitted forms for participation and/or repa-
rations included: the suspension of public information and out-
reach activities relating to victim participation and reparations in
2012 for security reasons; the psychological impact of the crimes,
which left victims ‘too numb and paralyzed to act in response
to outreach of any kind’; ongoing insecurity and population dis-
placement which made it difficult to gain access to information
and submit forms; and the fact that victims had been told they
would have the opportunity to apply for reparations later, upon
conviction. Bemba, 1CC-01/05-01/08-3575-Anx-Corr2-Red, 30 No-
vember 2017, Expert Report on Reparation, paras. 42-43.
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Third, when a reparations request is prepared at this
early stage without the involvement of a lawyer, it
can potentially damage a victim’s chances of accessing
reparations. As REDRESS learned from legal representa-
tives who had received application forms that had been
filled in by intermediaries or VPRS staff, the information
collected during the pre-trial phase may often be inac-
curate, incomplete or unreliable. Despite efforts to en-
sure accuracy, certain factors including reluctance on the
part of victims to give extensive details of their victimi-
sation at an early stage (for example victims of sexual
violence);”® or poorly trained intermediaries who lack
details and understanding about the scope of the case
could impact the accuracy or completeness of the forms.
In addition, it is often the case that victims may not be
given the opportunity to correct mistakes, either at the
time they complete the form or at a later stage in the
proceedings and unavailability of interpreters may result
in miscommunication. Despite these issues, the Court
often treats these forms as if they have been prepared
as rigorously as a witness statement. Thus, if the infor-
mation contained therein is inaccurate or incomplete,
providing it to the Court at this early stage may ultimate-
ly harm a victim’s chances of accessing reparations.”

Irrespective of the approach adopted, it is important
that victims are not unfairly excluded from accessing
reparations if they choose not to participate in the
trial proceedings. Victims should certainly not be ex-
cluded arbitrarily based on flaws in the application
form which may be attributable to several factors be-
yond their control.

7 See e.g. Bemba, 1CC-01/05-01/08-3575-Anx-Corr2-Red, 30 No-
vember 2017, Expert Report on Reparation, para. 48 (stating ‘vic-
tims of rape often find it very difficult to participate in a legal pro-
cess or to submit an application for reparations, given the sensitivity
of the information they will have to provide, the trauma associated
with reviving the memory of the events, and the risk of further stig-
matisation and scorn’). See also Bemba, 1CC-01/05-01/08-3581, 1
December 2017, Soumissions conjointes des Représentants légaux
des victimes d'éléments d’informations supplémentaires en vue de
I'Ordonnance en réparation, paras. 27-28.

6 Lubanga, 1CC-01/04-01/06-3396-Corr-Red-tENG, 5 April 2018, Ap-
peal Brief against the ‘Décision fixant le montant des réparations aux-
quelles Thomas Lubanga est tenu’ Handed Down by Trial Chamber Il
on 15 December 2017. Similarly, for victims who also appear as wit-
nesses, there is a risk that such forms will be disclosed to the Defence
who might use any inconsistencies to impugn their credibility at trial.

3.2 Identifying reparations beneficiaries: flexibility
versus predictability

Applying a purely request-based procedure at the ICC
would exclude a significant number of potential ben-
eficiaries of reparations. However, devising the most
effective procedure for identifying additional benefi-
ciaries reflects the tension between ensuring judicial
flexibility to respond to the specifics of each case and
predictability for the victims concerning the approach
that will be taken.

The ICC’s legal framework gives judges discretion to
develop a procedure for identifying reparations bene-
ficiaries. Some degree of flexibility is necessary given
the uniqueness of each case. Moreover, as discussed in
more detail below, the procedure adopted is depend-
ent on the type and modalities of reparations envis-
aged and the nature of the beneficiary group involved.
For example, an individual award for compensation
necessarily involves identifying each beneficiary be-
fore payment is made. Collective service-based awards
which benefit individual members of a victim group
may require a less rigorous screening process. Cham-
bers therefore need to be able to tailor the procedure
to the case at hand.

However, the flexibility accorded to Chambers has re-
sulted in divergent approaches to identifying benefi-
ciaries in the cases to date. The Katanga case involved
rigorous analysis of formal reparations requests by the
Trial Chamber itself. There, the Chamber assessed all
341 requests and allowed no possibility for additional
victims to come forward during the implementation
of the award.” In contrast, the Al Mahdi case involved
administrative screening during the implementation
of the reparations order. There, the Chamber con-
sidered that the 139 reparations requests before it

77 Katanga, 1CC-01/04-01/07-3728-tENG, 24 March 2017, Order
for Reparations pursuant to Article 75 of the Statute; Katanga, ICC-
01/04-01/07-3804-Red, 19 July 2018, Décision relative a la question
renvoyée par la Chambre d‘appel dans son arrét du 8 mars 2018
concernant le prejudice transgénérationnel allégué par certains
demandeurs en reparation. See also Katanga, 1CC-01/04-01/07-
3436-tENG, 7 March 2014, Judgment pursuant to Article 74 of the

Statute, para. 36.
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‘pale[d] in comparison to the number of persons who
were harmed'. It therefore ordered that the Trust Fund
determine eligibility to benefit from individual awards,
ensuring that additional victims could still come for-
ward.”® The Lubanga case involved a combination of
both these approaches.

The unpredictability caused by these divergent ap-
proaches has been exacerbated by two factors. The
first is that different options for identifying beneficiar-
ies have been developed in an ad hoc manner by indi-
vidual Chambers, often with the need for adjustments
on appeal and many procedural questions remaining
unanswered.” The second is the tendency of Cham-
bers to settle on a procedure at a very late stage in the
proceedings.

REDRESS considers that reparations principles could
usefully outline some of the possible procedures a
Chamber could adopt for identifying beneficiaries
and their practical implications. For example, if the

8 In light of Mr. Al Mahdi’s guilty plea, only eight victims had been
accepted to participate at the time of the verdict and only 139 had
had the chance to submit requests for reparations by the time
of the reparations order. Statistics provided by VPRS on 23 Au-
gust 2018; Al Mahdi, 1CC-01/12-01/15-171, 27 September 2016,
Judgment and Sentence, para. 6; Al Mahdi, 1CC-01/12-01/15-190-
Red-tENG, 3 January 2017, Submissions of the Legal Representa-
tive of Victims on the Principles and Forms of the Right to Repa-
ration, para. 8. In light of the small number of requests, as well
as the security situation in Mali which made outreach and victim
engagement extremely difficult, the Chamber considered it would
be impracticable for it to attempt to identify and assess all poten-
tial beneficiaries itself. Al Mahdi, 1CC-01/12-01/15-236, 17 August
2017, Reparations Order, paras. 5, 141-146; Al Mahdi, ICC-01/12-
01/15-259-Red2, 8 March 2018, Judgment on the Appeal of the
Victims against the ‘Reparations Order’, paras. 54-72. See also
Lubanga, 1CC-01/04-01/06-3129, 3 March 2015, Judgment on the
Appeals against the ‘Decision Establishing the Principles and Pro-
cedures to Be Applied to Reparations’ of 7 August 2012, para. 150.
The administrative screening process was only just getting under-
way at the time of the publication of this Report. See e.g. Al Mahdi,
ICC-01/12-01/15-275, 10 August 2008, First Registry Report on Ap-
plications for Individual Reparations.

7 For example, the Appeals Chamber is currently considering in
the Lubanga case whether a Trial Chamber is itself permitted to
assess individual eligibility to benefit from collective reparations
programmes, or whether this must be left to Trust Fund during the
implementation phase. See Lubanga, ICC-01/04-01/06-3396-Corr-
Red-tENG, 5 April 2018, Appeal Brief against the ‘Décision fixant
le montant des réparations auxquelles Thomas Lubanga est tenu’
Handed Down by Trial Chamber Il on 15 December 2017.
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Chamber is contemplating individual awards, the
identification process with respect to those awards
will be primarily request-based.® Where only a small
number of beneficiaries is anticipated, and if they
are easily identifiable, the Chamber may choose to
assess those requests itself and make a final deter-
mination as to the eligibility of each applicant. As
noted above, this occurred in Katanga, where the
pool of potentially eligible victims was limited to the
inhabitants of one village.®

If the Chamber considers it impossible or impracti-
cable to identify all individual beneficiaries prior to
issuing its reparations order, it may choose to rely
upon the Trust Fund to do this during the implemen-
tation of the award (with the support of VPRS).%
This may be the case where the Chamber cannot
be confident that all potentially eligible victims will
have an opportunity to submit a request in the time
available (as was the case in Al Mahdi, where the
guilty plea meant victims had a very short time in
which to come forward). This may also be the case
where the number of potentially eligible victims is so
high that it is too time-consuming and expensive for
the Chamber to conduct individual eligibility assess-

8 [ubanga, 1CC-01/04-01/06-3129, 3 March 2015, Judgment on
the Appeals against the ‘Decision Establishing the Principles and
Procedures to Be Applied to Reparations’ of 7 August 2012, para.
149. The Chamber is also permitted by Article 75(1) to act ‘on its
own motion in exceptional circumstances’. In such cases, Rule 95
requires that potential beneficiaries be notified that the Court in-
tends to proceed on its own motion, in order to allow them either
to make a request for reparations or to request that the Chamber
not include them in the order.

8 The procedure adopted by Trial Chamber Il was nevertheless
heavily criticised by the Appeals Chamber, which stated that
‘when there are more than a very small number of victims, [in-
dividual findings in respect of every request] is neither necessary
nor desirable’, in particular in circumstances where a subsequent
individual award ‘bears no relation to that detailed analysis’. Ka-
tanga, 1CC-01/04-01/07-3778-Red, 8 March 2018, Judgment on
the Appeals against the Order of Trial Chamber Il of 24 March
2017 entitled ‘Order for Reparations pursuant to Article 75 of the
Statute’, paras. 63-73.

82 Rule 98(2) of the RPE provides that the Court may order that an
award for reparations be deposited with the Trust Fund where at
the time of making the order it is ‘impossible or impracticable to
make individual awards directly to each victims’. In such circum-
stances, the Trust Fund will identify and verify members of the
beneficiary group in accordance with its Regulations. See Regula-
tions of the Trust Fund for Victims, Regulations 60-64.
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ments itself, as was arguably the case in Lubanga.®
In such cases, the Trial Chamber will set out precise
eligibility criteria in its reparations order and will mere-
ly supervise the administrative screening process con-
ducted by the Trust Fund.®

If the Chamber is contemplating collective awards,
a request-based process involving identification of
individual beneficiaries might not be necessary or
appropriate. For example, symbolic awards—such as
the commemorative initiatives envisaged in Lubanga
or the publication of Mr Al Mahdi’s apology—can be
implemented without the need to assess individual
requests. The same applies to awards aimed at bene-
fiting a particular group or the community as a whole,
such as the rehabilitation of protected buildings or-
dered in Al Mahdi. On the other hand, if the collec-
tive award is service-based and will therefore benefit

8 See Lubanga, 1CC-01/04-01/06-3396-Corr-Red-tENG, 5 April
2018, Appeal Brief against the ‘Décision fixant le montant des

réparations auxquelles Thomas Lubanga est tenu’ Handed Down

by Trial Chamber Il on 15 December 2017. See also Lubanga,
ICC-01/04-01/06-3129, 3 March 2015, Judgment on the Appeals

against the ‘Decision Establishing the Principles and Procedures

to Be Applied to Reparations’ of 7 August 2012, paras. 149-150.
8 There is some debate as to the appropriate level of judicial over-
sight as it remains to be seen how the administrative screening pro-
cess will unfold in both Al Mahdi and Lubanga.

individuals, some form of screening may be required
to determine who should benefit from such servic-
es. Examples include provision of medical treatment,
mental health services, physical rehabilitation or vo-
cational training. In some cases, the Chamber may
wish to rely on the Trust Fund to conduct an adminis-
trative screening process. Alternatively, the Chamber
may allow for the implementing partners involved in
providing such services to determine eligibility, under
the overall supervision of the Trust Fund.

Predictability and certainty ensure that those working
with victims can provide timely and accurate infor-
mation on how to access reparations. Helping victims
to understand what the Court’s reparations process
entails—both substantively and procedurally—can
reduce the risk of re-traumatisation and aid in man-
aging expectations. Transparency and consistency in
approach assists victims to understand the basis upon
which decisions regarding their claims are to be de-
termined, which in turn increases the likelihood of
victims accepting negative decisions. Moreover, pre-
dictability can reduce the practical difficulties faced by
victims when exercising their right to reparations and
can allow the various actors in the process to plan and
act accordingly.
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Lubanga: A Case Study

Initially, victims in the Lubanga case had the possibility
of applying separately to participate in the trial and/
or to receive reparations. Both options involved filling
in lengthy forms (a 14-page form for individuals apply-
ing to participate in the trial, and a 19-page form for
requesting reparations). By the time the case entered
the reparations phase in 2012, only 85 individuals had
submitted requests for reparations through these
forms®® (a figure which clearly did not reflect the wide-
spread nature of recruitment of child soldiers in Ituri).

TC I—acknowledging the uncertainty as to the number
of victims and this limited number of requests—there-
fore considered that a collective approach was required
in order to ensure reparations would reach unidenti-
fied victims.® As such, it concluded that the identifica-
tion of potential beneficiaries should be carried out by
the Trust Fund.®” The Legal Representatives appealed

8 See Lubanga, ICC-01/04-01/06-2847, 28 March 2012, First Report
to the Trial Chamber on Applications for Reparations. At the time of
the Trial Judgment, a total of 129 victims had been granted the right
to participate in the trial. Lubanga, ICC-01/04-01/06-2842, 14 March
2012, Judgment pursuant to Article 74 of the Statute, paras. 15-17.
8 Lubanga, 1CC-01/04-01/06-2904, 7 August 2012, Decision Estab-
lishing the Principles and Procedures to Be Applied to Reparations,
para. 219.

87 |bid, paras. 283-284, 289.
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this decision, alleging that the Chamber had erred in
failing to rule on the individual requests before it. The
Trust Fund, however, argued that requiring individual
requests in these circumstances would be costly and
would cause significant delays. The AC agreed, holding
that where only collective reparations are awarded, a
TC is not required to rule on the merits of individual re-
quests for reparations.®

Following the AC Judgment, the Presidency referred
the Lubanga case to TC Il, which was also handling
the reparations phase in the Katanga case.® The
Trust Fund submitted a draft implementation plan
in November 2015,° which TC Il rejected, partly on

8 Lubanga, 1CC-01/04-01/06-3129, 3 March 2015, Judgment on the
Appeals against the ‘Decision Establishing the Principles and Proce-
dures to Be Applied to Reparations’ of 7 August 2012, para. 152. The
Appeals Chamber did not address the question of whether a Trial
Chamber would be required to rule on each individual reparations
request if it decided to award reparations on an individual basis,
or to award reparations on both an individual and collective basis.
8 Lubanga, ICC-01/04-01/06-3131, 17 March 2015, Decision Refer-
ring the Case of The Prosecutor v. Thomas Lubanga Dyilo to Trial
Chamber .

% Lubanga, ICC-01/04-01/06-3177-Red, 3 November 2015, Filing
on Reparations and Draft Implementation Plan; Lubanga, ICC-
01/04-01/06-3177-AnxA, 3 November 2015, Draft Implementation
Plan for Collective Reparations to Victims. The Trust Fund estimat-
ed the number of potentially eligible victims at 3000. It proposed
that the Trust Fund (in conjunction with implementing partners)
perform a screening process during the implementation phase,
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the basis that the plan did not identify victims and in-
stead proposed that they be identified when seeking
to access reparations programmes. Trial Chamber |l
disagreed with that approach. It instead imposed a re-
quest-based approach similar to the one it had adopt-
ed in Katanga, ignoring the critical differences between
the two cases.’ This involved ordering the preparation
of files of potentially eligible victims or ‘dossiers’.”

The Trust Fund requested leave to appeal this order,
arguing that the Chamber’s attempt to adopt an indi-
vidualised approach of determining eligibility was at
odds with the collective nature of the award. Leave
to appeal was denied. For the victims who had par-
ticipated in the trial, the dossiers were prepared by
the Trust Fund and were based primarily on an in-
terview with the victim (recorded in summary form)
and assessments by medical and socio-economic
experts. For newly identified victims, the dossiers
were prepared by counsel from the OPCV. As such,
the nature of those dossiers and the information con-
tained therein differed substantially between the two
groups. By June 2017, 473 dossiers had been collect-
ed in this manner.

on entry into the programme, which would obviate the need for
submitting applications and supporting documentation. Eligibility
would be determined in an interview (to which the LRV or OPCV
could be present for direct victims, but Prosecution and Defence
would not).

%1 The key differences included: (i) the type of reparations awarded
(purely collective in Lubanga versus a combination of individual and
collective in Katanga); and (i) the size and nature of the beneficiary
group (the inhabitants of a single village in Katanga compared to
possibly thousands of former child soldiers in Lubanga, most of
whom were as yet unidentified).

92 Llubanga, 1CC-01/04-01/06-3198-tENG, 9 February 2016, Order to
Supplement the Draft Implementation Plan. See also Lubanga, 1CC-
01/04-01/06-3200, 15 February 2016, Request for Leave to Appeal
against the ‘Ordonnance enjoignant au Fonds au profit des victimes
de completer le projet de plan de mise en ceuvre’; and Lubanga,
ICC-01/04-01/06-3254-tENG, 28 October 2016, Application from
the V01 Group of Victims Requesting Leave to Appeal the ‘Order
relating to the Request of the Office of Public Counsel for Victims of
16 September 2016’ and the ‘Order Approving the Proposed Plan of
the Trust Fund for Victims in relation to Symbolic Collective Repara-
tions’ of 21 October 2016 (expressing dissatisfaction with the victim
identification process which they considered to be costly, futile and
traumatising and which they argued involved applying different
procedures to different victim groups, risking discrimination).

Ultimately, the Chamber admitted that the 473 dos-
siers constituted only a ‘sample of potentially eligible
victims’ and that ‘hundreds and possibly thousands
more victims’ were affected by Mr Lubanga’s crimes.”
It therefore allowed for additional victims to come for-
ward to be screened by the Trust Fund. Nevertheless,
the Chamber still proceeded to conduct an individu-
alised assessment of the existing dossiers itself and
made a final determination of the applicants’ eligibility
to benefit from the collective reparations programmes.

This essentially constituted a reversal of TC I's earlier
decision to leave the screening of beneficiaries to the
Trust Fund. TC Il concluded that only 425 of the 473 vic-
tims who had submitted dossiers were eligible to par-
ticipate in the collective awards;** many of those the
Chamber rejected had already been assessed as eligi-
ble by the Trust Fund. This decision remains on appeal
at the time of publication of this report.”®

By allowing for inconsistent approaches to identifying
beneficiaries to be applied in the Lubanga case, TC Il
has raised the distinct possibility of differential treat-
ment amongst victims. Specifically, it has allowed for
factors unrelated to an individual’s victimisation to af-
fect their eligibility (that is, when, how and by whom
their request is prepared and assessed).®® As the LRV
has argued, this has ‘caused a loss of trust and even de-
spair among the victims’” and has led them to ‘resent
the Court because they feel they are being victimized
again after so many years of waiting”.%”

% See e.g. Lubanga, 1CC-01/04-01/06-3379-Red-Corr-tENG, 21 De-

cember 2017, Decision Setting the Size of the Reparations Award

for which Thomas Lubanga Dyilo is Liable, paras. 35, 191, 212, 231,
244, 304. See also Lubanga, ICC-01/04-01/06-3218-tENG, 15 July.

% Lubanga, 1CC-01/04-01/06-3379-Red-Corr-tENG, 21 December
2017, Decision Setting the Size of the Reparations Award for which
Thomas Lubanga Dyilo is Liable.

% Lubanga, 1CC-01/04-01/06-3396-Corr-Red-tENG, 5 April 2018,
Appeal Brief against the ‘Décision fixant le montant des répara-

tions auxquelles Thomas Lubanga est tenu’ Handed Down by Trial
Chamber Il on 15 December 2017.

% |bid, paras. 33-43, 46.
% Ibid, paras. 15, 53.
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3.3 Outreach

Ensuring access also implies that the Court must
provide information and conduct outreach concern-
ing reparations. If victims are to benefit from the
mechanisms provided by the ICC, they must be in-
formed that these exist and of their rights within its
framework. It is important that regular, accurate and
objective information about ongoing proceedings is
provided to affected communities.%®

Access to reparations does not begin with a procedur-
al decision by the Chambers. To be able to access repa-
rations, victims require information about the Court’s
mandate, including their right to participate and to
request reparations. Effective and targeted outreach
activities must address all these aspects specifically;
using means adapted to the particular contexts to
reach rural communities and the most vulnerable and
dispossessed victims.” In all cases, attention must be
given to ensuring that media used, such as television,
radio, street theatre or other market place outreach
are appropriate, sufficient and effective in achieving
the desired two-way communication.1®

Outreach is fundamental in clarifying expectations
and reducing potential frustration and revictimiza-
tion, particularly given the Court’s distance from
the location of the crimes and the challenges of
communicating with affected communities in a lan-
guage they understand. This continues to be a chal-
lenge despite increased ICC field presence in recent
years.10!

Victims may choose to apply for reparation from
the time that charges are confirmed and should re-
ceive information about the process from this stage.
Greater awareness of victims’ needs from a trauma
perspective should underpin strategies to manage

% REDRESS, 2011 Reparations report.

9 REDRESS, Justice for Victims: The ICC’s Reparations Mandate, 20
May 2011, p. 40, para 6.1.

100 pid.

101 |CC Office of Public Counsel for Victims, Representing victims be-

fore the International Criminal Court, A manual for Legal Represent-
atives, 4th edn., p. 8.
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expectations more systematically. The importance
of recognition, acknowledgement (through listen-
ing), compassion, and the significance of relation-
ships that victims build in the aftermath of trauma
can be factored into outreach strategies, to ensure
that existing interactions are qualitatively adapted
to constitute positive experiences for victims as op-
posed to reinforcements of injury.%

Conducting outreach is not the task of the Public
Information and Outreach Section of the Registry
alone. Synergies between the Registry, Trust Fund
and LRVs should be developed concerning the
process of informing victims and managing their
expectations.

Rule 96 of the RPE provides for the wide publication
of information relative to ongoing reparations pro-
ceedings. However, REDRESS considers that the Court
must begin earlier to prepare victims and help them
to understand the scope of the right to reparations.

As such, victim mapping could be used for the purpos-
es of planning outreach and notification around vic-
tims’ right to request reparation. This should ideally
be undertaken in all situation countries at the initial
stages of the Court’s work, to place the Registrar in
an adequate position to assist the Court with relevant
demographic and other data. Proactive preparations
for reparations do not impinge upon the Registrar’s
neutrality regarding the process; rather, this should be
seen as an effective discharge of the Registrar’s obliga-
tions towards victims under the Statute and Rules.'®®

In addition to preliminary victim mapping, a clear out-
reach strategy, which includes consistent messages
concerning victims’ right to reparations and the pro-
cess for obtaining reparations at the Court, should be
undertaken long before the reparations stage. Victims
should be made aware of the fact that reparations at
the ICC are based on individual criminal responsibility
and be informed of the limitations of the process to
help inform their expectations.

192 Ibid.

103 REDRESS, Justice for Victims: The ICC’s Reparations Mandate, 20
May 2011.
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A man prays at dawn where a mausoleum, destroyed by radical Islamists, once stood in Timbuktu, Mali/©UN Photo by Marco Dormino.
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4. Adequate Reparations

The requirement for reparations to be adequate,
prompt, appropriate, effective and proportional to the
harm suffered is a central tenet of the UN Basic Prin-
ciples,’® and has been adopted and reiterated in the
ICC jurisprudence.’®® Though recognised as a standard
in the UN Basic Principles, there is no precise definition
of the term ‘adequacy’ in the context of reparations
proceedings. Instead, several criteria are referred to in
order to determine adequacy in any given situation,
including appropriateness, proportionality and the cir-
cumstances of each case.'%

Considering the victim-centric focus of the right to rep-
aration, adequacy can be understood to mean that the
form of reparations must fully take into consideration
the specificity of victim’s experiences, particularly the
seriousness of violations and harm.%” Determination
of the adequacy of reparations involves a consideration
of both the process of reparations and the substance
of the award.'® This includes identification and assess-
ment of the scope of harm suffered, a determination
of the cost of repairing the harm, and the liability of the
convicted person.

104 United Nations General Assembly, UNGA Res 60/147, 21 March
2006, Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian
Law.

195 | ybanga, 1CC-01/04-01/06-2904, 7 August 2012, Decision Es-
tablishing the Principles and Procedures to Be Applied to Repara-
tions; see also Katanga, ICC-01/04-01/07-3778-Red, 8 March 2018,
Judgment on the appeals against the order of Trial Chamber Il of 24
March 2017 entitled “Order for Reparations pursuant to Article 75
of the Statute”.

10 According to the UN Basic Principles, reparations should be pro-
portional to the gravity of the violations and the harm suffered. The
Lubanga principles decision reiterates this by providing that victims
should receive appropriate, adequate and prompt reparations.
It says further that ‘the awards ought to be proportionate to the
harm, injury, loss and damage as established by the Court’ (para.
243).

107 REDRESS, Articulating Minimum Standards on Reparations Pro-
grammes in Response to Mass Violations, Submission to the Spe-
cial Rapporteur on the Promotion of Truth, Justice, Reparation and
Guarantees of Non-Recurrence, July 2014.

1% Bemba, ICC-01/05-01/08, 17 October 2016, Observations by the
Redress Trust pursuant to Article 75(3) of the Statute and Rule 103
of the Rules.

This chapter examines how the ICC Chambers have ap-
proached the issue of determining reparations awards
and the more contentious issue of deciding on the
monetary liability of convicted persons.

4.1 Methodology for determining reparations awards

Determining and quantifying the harm suffered by vic-
tims and apportioning a value to that harm is a difficult
exercise. Harm is not specifically defined by the Stat-
ute or Rules but has been found by the jurisprudence
of the Court to include ‘hurt, injury and damage’ and
may be material, physical or psychological.’®® While
the harm need not be direct, it must have been per-
sonal to the victim.'° Findings relating to harm may be
based on evidence presented during the trial (whether
or not that evidence was relied upon for conviction or
sentencing), received during the reparations phase, or
contained in any reparations requests filed pursuant to
Rule 94 of the RPE.*!!

According to the AC in Lubanga and Katanga, the Trial
Chamber has the responsibility of identifying or defin-
ing the types or categories of harm suffered by victims

19 | ubanga, 1ICC-01/04-01/06-2904, 7 August 2012, Decision Estab-
lishing the Principles and Procedures to Be Applied to Reparations
para. 228
10 [ ubanga, 1CC-01/04-01/06-3129-AnxA, 3 March 2015, Order for
Reparations (Amended), para. 10. See also Lubanga, 1CC-01/04-
01/06-2904, 7 August 2012, Decision Establishing the Principles and
Procedures to Be Applied to Reparations, para. 228. The Lubanga
AC identified the following types of harm that direct and indirect
victims may suffer:
— for direct victims: physical injury and trauma; psychological
trauma and the development of psychological disorders (e.g.
suicidal tendencies, depression, dissociative behavior); inter-
ruption and loss of schooling; separation from families; ex-
posure to an environment of violence and fear; difficulties in
socializing within their families and communities; difficulties
controlling aggressive impulses; non-development of civilian
life skills resulting in the victim being at a disadvantage (par-
ticularly re employment);
— for indirect victims: psychological suffering from sudden loss
of a family member; material deprivation from loss of family
members’ contributions; loss, injury or damage from interven-
ing to prevent harm to the child; psychological and/or material
suffering as a result of aggressiveness of re-integrated former
child soldiers.
11 Jubanga, 1CC-01/04-01/06-3129, 3 March 2015, Appeals Judg-
ment on Reparations, para. 185. See also Regulations of the Court,
Regulation 56.
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and these must be contained in the reparations or-
der.*? The assessment of the extent or monetary value
of that harm may, on the other hand, be made either
by the Trial Chamber (with or without the assistance of
experts), or by the Trust Fund, based on criteria set by
the Trial Chamber in its reparations order.!3

The Trial Chamber may also specify the size and nature
of the reparations award, or may delegate this respon-
sibility to the Trust Fund to assess for purposes of de-
termining the size and nature of reparation awards to
be set out in the DIP.1** This will protect the rights of the
convicted person (ensuring reparations are not award-
ed to remedy harms that are not the result of his/her
crimes) and the victims (ensuring their ability to appeal
the exclusion of any harms that they consider were
caused by these crimes).!®

The Court’s approach to determining the amount to be
awarded as reparation has not always been clear. Cham-
bers have taken divergent approaches to determining
the amounts to be awarded, the methodology used was
unclear and, in some cases, the final amount did not
correspond to any of the submissions of the parties or
experts.}® Chambers have also failed to issue detailed
instructions in advance concerning the type and level of
documentation that should be submitted to substanti-
ate victims’ reparation claims and the evidentiary stand-
ard that they will apply in assessing them.” In addition,

12 | ybanga, 1CC-01/04-01/06-3129, 3 March 2015, Appeals Judg-
ment on Reparations, para. 181-184

113 Ibjd.

14 | ubanga, 1CC-01/04-01/06-3129, 3 March 2015, Appeals Judg-
ment on Reparations, paras. 181, 183-184, fn. 231; Regulations of
the Trust Fund for Victims, Regulations 55, 69.

15 Ibjd.

Y6 In Lubanga, TC | delegated the task of assessing claims to the
Trust Fund: Lubanga, 1CC-01/04-01/06-2904, 7 August 2012, De-
cision Establishing the Principles and Procedures to Be Applied to
Reparations, para. 283. Meanwhile, judges of TCIl, who had over-
sight of the post-appeal reparations phase of Lubanga, rejected a
full delegation of the assessment of claims to the Trust Fund, opting
instead for a more individualised approach, similar to the one they
took in the Katanga case.

17 In the Katanga case for example, the LRV requested that the
Chamber ‘provide more definite directions concerning the contin-
uation of the proceedings, including the principles to be applied in
the instant case.’ Katanga, 1CC-01/04-01/07-3507-tENG, 21 August
2014, Request to fix a schedule for victims to submit their observa-
tions on reparations (Articles 68, 75 and 76 of the Statute), para. 3.
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insufficient guidance is provided concerning whether
the Chamber or the Trust Fund will take the lead in
assessing and reviewing claims and whether/how the
Registry, Legal Representatives or external bodies (as
appropriate) can assist in that regard.

4.2 Determining liability

The more problematic issue appears to be the deter-
mination of liability. All the Chambers have adopted
different approaches to determining the monetary lia-
bility of the convicted person based on the specificities
of each case. Some commentators consider that this
divergence may be due to ‘case-specific particularities
such as the nature of the crimes and ensuing harm;
geographical and temporal scope of the crimes; num-
ber of victims; and, possibly, the legal background and
pragmatism of each bench.*!®

For example, the first reparations ordered by TC | in
the Lubanga case did not include an assessment of the
convicted person’s monetary liability. The Chamber or-
dered collective reparations and instructed the Trust
Fund to cover the cost of implementing the award
due to Mr Lubanga’s indigence. Judges of TC Il, who
had oversight of the post-appeal reparations phase of
Lubanga, established Mr. Lubanga’s monetary liability
based on the ‘average’ harm’ suffered by the victims
based on its assessment without specifying the “pre-
cise ingredients” of the harm individually suffered by
the victims. The Chamber determined that it need not
identify all the victims or assess their specific harm to
come to its conclusions about Mr Lubanga’s liability for
the full amount of US$10 million, which the Chamber
had set as the cost of repairing the harm to the victims.

The Katanga Chamber determined Mr. Katanga'’s liabil-
ity via a ‘formal means of calculating liability’ similar to
the approach used in civil liability proceedings.!?® The
Chamber identified a specific number of victims that
it determined had suffered harm and then calculated

118 M. Brodney & M. Regue, ‘Formal, Functional, and Intermediate
Approaches to Reparations Liability: Situating the ICC’s 15 Decem-
ber 2017 Lubanga Reparations Decision’ (EJIL Talk, 4 January 2018).
119 Ibjd.
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the totality of the harm suffered by these victims. Mr
Katanga’s liability of USS1million was deemed to be
proportionate to the harm caused and his level of par-
ticipation in the commission of the crimes. The Cham-
ber did not rely on experts to come to this assessment.

The Al Mahdi Chamber established his monetary li-
ability at €2.7 million for the harm caused to specific
victims and the people of Timbuktu by “reasonably
approximating” costs of the harm found. The Chamber
partially relied on expert reports. In assessing the scope
of Mr Al Mahdi’s liability for these harms, the Chamber
considered that Mr Al Mahdi was convicted as a co-per-
petrator and that he organised and directly participat-
ed in the attacks.'®

The diverse approach to determining monetary liability
raises questions as to whether a more structured pro-
cedural framework is necessary to guide the approach
and set standards by which each Chamber would be
required to operate. The Lubanga Principles are not
prescriptive concerning the approach that should be
adopted. Application of these principles are not man-
dated and thus each Chamber may disregard, augment
or modify principles as they deem appropriate.

Several important questions on this issue are currently
under review by the Appeals Chamber which will hope-
fully provide some clarity for future Chambers. These
include: should the Trial Chamber first determine the
nature and size of the award to be made before deter-
mining the scope of the convicted person’s liability?

This is now an issue under consideration in the Luban-
ga case. The defence in Lubanga has challenged TC II's
determination of his monetary liability for the harm
suffered by victims in the case and in respect of uniden-
tified victims who may have suffered harm.*?! The de-

120 Al Mahdi, 1CC-01/12-01/15-236, 17 August 2017, Reparations
Order, para. 110.

121 ubanga, 1CC-01/04-01/06-3388-tENG, 23 January 2018, Notice
of Appeal by the Defence for Mr Thomas Lubanga Dyilo against
the “Décision fixant le montant des réparations auxquelles Thomas

Lubanga Dyilo est tenu” Handed Down by Trial Chamber Il on 15

fence has submitted that in deciding on Mr Lubanga’s
monetary liability, the Chamber proceeded by approx-
imation, holding that the award had to be equal to the
aggregate individual harm, without first determining
the nature, cost and size of the collective reparations
award to be made.'?? The issue, yet to be determined
by the AC, is whether it is correct for the TC to deter-
mine the convicted person’s liability without first de-
ciding on the type, modalities and cost of repairing the
harm (for example the cost of collective reparations if
this type of reparation is awarded).

Additionally, how should the Chamber determine the
issue of proportionality?

The Lubanga AC indicated that “the scope of a convict-
ed person’s liability for reparations may differ depend-
ing on, for example, the mode of individual criminal
responsibility established with respect to that person
and on the specific elements of that responsibility.”*
On the basis of that finding, the AC determined that, “a
convicted person’s liability for reparations must be pro-
portionate to the harm caused and, inter alia, his or her
participation in the commission of the crime for which
he or she was found guilty, in the specific circumstances
of the case.”**

This issue is also currently being raised on appeal by
the Lubanga defence. They contend that TC Il violated
the principle that a convicted person’s liability for rep-
arations must be proportionate to the harm caused
and his/her participation in the commission of the
crimes.'?® The defence argues that the Chamber erred
in finding Mr Lubanga liable for the full amount of rep-

122 |pjd, paras. 37-8.

12 |ubanga, 1CC-01/04-01/06-3129, 3 March 2015, Judgment on

the appeals against the “Decision establishing the principles and
rocedures to be applied to reparations” of 7 August 2012 with

AMENDED order for reparations (Annex A) and public annexes 1

and 2, para 18

124 |pid.

125 ubanga, 1CC-01/04-01/06-3388-tENG, 23 January 2018, Notice

of Appeal by the Defence for Mr Thomas Lubanga Dyilo against

the “Décision fixant le montant des réparations auxquelles Thomas

Lubanga Dyilo est tenu” Handed Down by Trial Chamber Il on 15

December 2017 and Amended by way of the Decisions of 20 and 21
December 2017.

December 2017 and Amended by way of the Decisions of 20 and 21
December 2017, para. 42.
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arations without regard for the plurality of co-perpetra-
tors, his degree of participation in the commission of
the crimes, his actions in favour of the demobilization
of minors or the specific circumstances of the case.'?

REDRESS considers that if proportionality of the con-
victed person’s liability is considered to mean that the
total amount of reparations assessed as being due to
the victims of a crime must be reduced in proportion
to his or her participation in that crime, such an in-
terpretation would have the potential to undermine
the Court’s reparation scheme.'?” As was noted in RE-
DRESS’ submissions in the Bemba case, the potential
of this approach to undermining the Court’s repara-
tion scheme

...is particularly apposite in the context of inter-
national crimes, where hundreds or thousands
of persons may be culpably complicit in or have
contributed to the crimes that led to the harms
inflicted on the victims. It is difficult to see how
the principle of reducing reparations on the ba-
sis of concurrent responsibility can be opera-
tionalised without seriously and unjustly reduc-
ing reparations to victims. To do so would also
put the unduly burdensome onus on the victims
to pursue all of the multiple offenders who may
have played a part in the crime in order to recov-
er full reparation for the harm they suffered.'?®

The issue is far from settled. A differently constitut-
ed AC in the Katanga case took a different approach
from that of the AC judges in the Lubanga case. Ka-
tanga argued before the AC that the order of USS1
million against him was not proportionate to, and did
not fairly reflect, the part he played in the crimes.!®
The AC held that the requirement of proportionali-
ty did not mean that the amount of reparations for

12 |pjd.

127 Bemba, ICC-01/05-01/08, 17 October 2016, Observations by the
Redress Trust pursuant to Article 75(3) of the Statute and Rule 103
of the Rules, paras. 21-30.

128 |pjd, para. 23.

129 Katanga, 1CC-01/04-01/07-3778-Red, 8 March 2018, Judgment
on the Appeals against the Order of Trial Chamber Il of 24 March

2017 entitled ‘Order for Reparations pursuant to Article 75 of the
Statute’, para. 150.
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which a convicted person is held liable must reflect
his/her relative responsibility for the harm in question
vis-a-vis others who may have also contributed to
that harm.** The judges opined that in principle, the
guestion of whether other individuals may also have
contributed to the harm resulting from the crimes is
irrelevant to the convicted person’s liability to repair
that harm. Thus, while a reparations order must not
exceed the overall cost of repairing the harm caused,
it may be appropriate to hold the person liable for the
full amount necessary to repair the harm (emphasis
added).’!

As to whether the mode of liability should be consid-
ered at the reparations stage, the Katanga AC noted
that the focus must be on the extent of the harm re-
sulting from the crimes and the cost of repairing that
harm. The goal, in the AC’s view, is not to punish the
convicted person; rather, the objective is remedial.
Thus, while in some cases it may be appropriate to
take into account the role of the convicted person vis-
a-vis others and to apportion liability for the costs to
repair (for example, where more than one person is
convicted by the Court for the same crimes), this is
not the main focus. The AC did not, however, elabo-
rate on how the ‘cost to repair the harm’ should be
determined.

A third interesting issue is whether the Trust Fund is
entitled to claim reimbursement from the convicted
person for sums advanced in satisfaction of the repa-
rations award made against him, where he was found
to be indigent.

Defence counsel in the Al Mahdi case contended that
if there was a change in the convicted person’s finan-
cial status, the Trust Fund should only be authorised
to seek reimbursement ‘within a limited time period.
The Trust Fund objected on the basis that neither the
legal texts nor the Court’s jurisprudence support the
Defence’s arguments for the imposition of an arbitrary
time limit for Mr Al Mahdi’s personal liability for the

130 pjd., para. 175.
131 bid., para. 178.
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reparations ordered against him.'32 The Chamber was
not persuaded by the Defence submission that it had
the power to limit the period within which the Trust
Fund is authorised to claim reimbursement from Mr Al
Mahdi to his term of imprisonment.

The Presidency of the Court has a residual oversight
role to monitor the convicted person’s monetary situ-
ation for purposes of the enforcement of an order for
reparations “even following completion of a sentence
of imprisonment” (emphasis added).’** The Regula-
tions of the Court are silent concerning how this should
be approached, and the Court has to date no experi-
ence in this area. This responsibility presupposes the
establishment of a cooperation arrangement with
states including states in which the accused has served
his sentence or resides post-sentence. Cooperation be-
tween the Trust Fund and the Presidency in this regard
will also be important.

132 Al Mahdi, 1CC-01/12-01/15-22, 16 June 2017, Trust Fund for

Victims Final Submissions on the Reparations Proceedings, paras.
28-30

133 Requlations of the Court, Regulation 117.


https://www.icc-cpi.int/CourtRecords/CR2017_04089.PDF
https://www.icc-cpi.int/CourtRecords/CR2017_04089.PDF
https://www.icc-cpi.int/NR/rdonlyres/B920AD62-DF49-4010-8907-E0D8CC61EBA4/277527/Regulations_of_the_Court_170604EN.pdf

Realising Victims’ Right to Reparations before the ICC

5. Appropriate Reparations

jiaaus
(fqq8d
(La3ug
(AIEaq
(famr

In the Bemba case, REDRESS noted that in some contexts individual awards might be more appropriate for large numbers of victims/©ICC-CPI.
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5. Appropriate reparations

Article 75(2) of the Rome Statute empowers the Court
to order a convicted person to make ‘appropriate’
reparations to or in respect of victims.'** Determining
the most appropriate award to repair the harm suf-
fered by victims is a complex exercise which involves
consideration of the scope and extent of any damage,
loss and injury to (or in respect of) victims, and the
most suitable type and modalities of reparations.*

The Court may appoint experts to assist it in deter-
mining these issues and shall invite, as appropriate,
victims or their Legal Representatives, the convicted
person as well as interested persons and States to
make observations on the reports of the experts.’*® In
the case of collective reparations awards, the Court
may order that an award for reparations be made
through the Trust Fund where the number of victims
and the scope, form and modalities of reparations
make a collective award more appropriate than indi-
vidual awards.™’

Determining what constitutes ‘appropriate repara-
tions’ in the context of the ICC framework requires
careful consideration. According to the Trust Fund,
the appropriateness of reparations should be as-
sessed in line with the principles of “do no/less harm”
to victims; the need for reconciliation as an underly-
ing aim of reparations; the need to consider gender
dimensions to the substance and process; and the
need for reparations to be locally relevant and trans-
formative.”*%®

This chapter will examine how the ICC has deter-
mined what amounts to appropriate reparations in

13 The Rome Statute refers to the appropriateness of reparations
rather than the adequacy of reparations. However the Lubanga
Principles have adopted the terminology of the UN Basic Principles
and has indicated that reparations awards should also be adequate.
135 Rules of Procedure and Evidence, Rule 97(1).

136 Rules of Procedure and Evidence, Rule 97(2).

137 Rules of Procedure and Evidence, Rule 98(3). The procedure fol-
lowing the order for an award of collective reparations is elaborated
in Chapter IV of the Regulations of the Trust Fund for Victims.

138 | ubanga, 1CC-01/04-01/06-2872, 25 April 2012, Observations on
Reparations in Response to the Scheduling Order of 14 March 2012.

the context of each case and identify some of the
challenges that the Court has faced in awarding
specific types and modalities of reparations.

5.1 Types of reparations awards

ICC judges may grant individual or collective rep-
arations or a combination of both.'*° Most victims
have indicated a preference for individual repara-
tions and some have strongly rejected the notion of
collective reparations.'® Individual reparations can
respond more adequately to the specific experienc-
es of each victim in terms of the harm suffered as
a result of the crimes that have occurred.'*! Ideally,
individual reparations should be awarded where
the circumstances so warrant, and collective repa-
rations should not become a substitute for individ-
ual reparations.#?

The Trust Fund, for example, has pointed out that
both forms of reparations have relative advantages
and disadvantages depending on the context. In its
view, individual measures are important because

...international human rights standards are gener-
ally expressed in individual terms. Reparation to in-
dividuals therefore underscores the value of each
human being and their place as rights-holders.'*

139 Rules of Procedure and Evidence, Rule 97(1).

140 Victims in the Bemba case indicated their preference for di-
rect, individual and financial reparations, and their opposition to
collective reparations. In the Katanga case, while noting that the
legal options are both individual and collective reparations, the
Registry recommended that the Chamber take into account the
clear preference of the victims for receiving individual benefits
from reparations measures. Bemba, ICC 01/15-01/08-3459-Red,
25 November 2016, Version publique expurgée des observations
de la représentante légale des victimes relativement aux répara-
tions, paras. 118 and 120.

41 lubanga, ICC-01/04-01/06, 1 September 2011, Public Redact-
ed Version of ICC-01/04-01/06-2803-Conf-Exp-Trust Fund for
Victims' First Report on Reparations.

142 See General Comment no. 3, Committee against Torture avail-
able at http://www.refworld.org/docid/5437cc274.html; United
Nations, Guidance Note of the Secretary General, https://www.
ohchr.org/Documents/Press/GuidanceNote Reparations June-
2014.pdf, p.7.

143 lubanga, 1ICC-01/04-01/06, 1 September 2011, Public Redact-

ed Version of ICC-01/04-01/06-2803-Conf-Exp—Trust Fund for
Victims’ First Report on Reparations, para 18
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However, it considers that individual measures are neces-
sarily selective and could result in stigmatisation due to
the preferential treatment afforded to victims receiving
compensation. The potential of collective reparations
to re-establish social solidarity if designed together with
victim communities and include reconciliation efforts is
seen as a clear advantage. From a more pragmatic stand-
point, collective reparations are also seen as a means
of maximising the use of limited resources available to
fund reparations and to simplify the delivery process.

Despite these apparent advantages, a collective repa-
ration award does not imply the absence of potential
tensions within a group. Collective reparations could
potentially be awarded to victims that are neither a de-
finable group of civil parties or a geographically identi-
fiable community.’#

As one LRV pointed out during consultations, a collec-
tive approach was logical in a case like Katanga where
an entire village was destroyed, and the victimisation
was therefore collective; however, where the victims
are former child soldiers, such as in Lubanga, there is
no community of child soldiers per se, and they may be
mistrusted by individuals within the very communities
that they are from.

It was pointed out that levels of mistrust are high be-
cause of what the former child soldier victims have
done to their own communities. In fact, many victims
in the Lubanga case argued against collective repara-
tions because they ‘did not believe that they had suffi-
cient connection to each other to benefit from collec-
tive awards.

Limitations in the Prosecutor’s charging strategy, or
Court decisions of conviction or acquittal, could also re-

144 M. Brodney, ‘lmplementing International Criminal Court-Ordered
Collective Reparations: Unpacking Present Debates’, Journal of the
Oxford Centre for Socio-Legal Studies, July 2016, https://joxcsls.
com/2016/11/01/implementing-international-criminal-court-or-
dered-collective-reparations-unpacking-present-debates/

145 M. Brodney, ‘lmplementing International Criminal Court-Ordered
Collective Reparations: Unpacking Present Debates’, Journal of the
Oxford Centre for Socio-Legal Studies, July 2016, https://joxcsls.
com/2016/11/01/implementing-international-criminal-court-or-
dered-collective-reparations-unpacking-present-debates/
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sultin one group of beneficiaries from the same commu-
nity receiving reparations to the exclusion of others.'#¢
In the DRC situation, as a result of the charges brought
against Lubanga and Katanga, reparations awarded by
the Court in both cases benefit mainly Hema as opposed
to Lendu victims, which represents one side of an ethnic
conflict in which both sides have suffered harm. In this
context, there is a risk that the provision of reparation to
victims could exacerbate, rather than alleviate, tensions
between ethnic groups in the area.’¥’

As REDRESS noted in its Bemba submissions, there may
be particular contexts in which individual awards are
more appropriate even for large numbers of victims,
including when victims do not perceive their suffering
as collective; where the relevant harms are clear and
guantifiable; when the victims have moved from the
locations where the harm took place and would not be
able to access collective reparation; or where collective
reparation programmes in the particular context rein-
force stigma (though this can be problematic for indi-
vidual reparations programmes as well).1%

Collective awards may be more appropriate in situ-
ations of clear violations of collective rights; or to ad-
dress the individualised harm of a large number of per-
sons; or when it is the best way to remedy the harm (for
example, to provide treatment facilities for victims); or
when memorialisation (or other forms of satisfaction)
and guarantees of non-repetition are what the victims
really want.#

The practice in the cases thus far has made it clear that
the preference of victims is only one of the factors that
the ICC is prepared to consider in determining the ap-
propriateness of the award and in some cases, such as
Lubanga, it is not a determining factor at all.

146 REDRESS, Justice for Victims: The ICC’s Reparations Mandate, 20
May 2011.

147 [ubanga, 1CC-01/04-01/06-2879, 10 May 2012, International
Center for Transitional Justice, Submission on reparations issues
para 65-67.

148 Bemba, ICC-01/05-01/08, 17 October 2016, Observations by the
Redress Trust pursuant to Article 75(3) of the Statute and Rule 103

of the Rules, para. 95.
199 Ipid, para. 96.
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Whatever form reparations may take, victim inclusion
in the design as well as the implementation of the pro-
cess is key to satisfying their needs and ensuring that
appropriate reparations are delivered.’*® Timely and
effective consultations with victims and victim groups
is an important part of this process.'*! This is particu-
larly important in relation to women and child victims
and other vulnerable groups.’>? Legal Representatives
of victims are essential in the dissemination of accu-
rate messaging in this process: relaying the wishes of
victims to the Chambers and the Trust Fund and man-
aging the expectations in relation to the limitations of
the process and likely potential awards of reparations.

5.2 Modalities of reparation

Principle 34 of the Lubanga Principles makes clear that
reparations are not limited to restitution, compensa-
tion and rehabilitation, as listed in article 75 of the Stat-
ute. Other types of reparations may also be appropri-
ate, for instance, those with a symbolic, preventative or
transformative value. Thus, ICC judges have wide dis-
cretion in determining the most appropriate modalities
of reparations for each case.

To date, individual awards have primarily taken the
form of compensation, while collective awards have
tended to take the form of rehabilitative services and
symbolic measures. Compensation should be consid-
ered when i) the economic harm is sufficiently quantifi-
able; ii) an award of this kind would be appropriate and
proportionate (bearing in mind the gravity of the crime

130 Katanga, 1CC-01/04-01/07-3551, 14 May 2015, Queen's Univer-
sity Belfast's Human Rights Centre (HRC) and University of Ulster's
Transitional Justice Institute (TJI) Submission on Reparations Issues
pursuant to Article 75 of the Statute.

151 Bemba, ICC-01/05-01/08, 17 October 2016, Observations by the
Redress Trust pursuant to Article 75(3) of the Statute and Rule 103
of the Rules, para 89. See also the Nairobi Declaration on Women’s
and Girls’ Right to a Remedy and Reparation, 21 March 2007, Prin-
ciples 1-3; Committee for the Elimination of Discrimination Against
Women, General Recommendation No. 30: Women in conflict pre-
vention, conflict and post-conflict situations, UN Doc CEDAW/C/
GC/30, 18 October 2013, paras. 42-46 and 81; and the United Na-
tions Secretary General Guidelines on Reparations for Conflict-relat-
ed Sexual Violence, Principle 6 and pp. 10-12.

152 United Nations Secretary General Guidelines on Reparations for
Conflict-related Sexual Violence, Principle 6 and pp. 10-12.

and the circumstances of the case); and iii) this result is
feasible in view of the availability of funds.'**

However, there are limits to compensation as a form
of reparation. For example, compensation could
lead to stigmatisation and/or risk for some victims.
Additionally, in countries where certain services are
unavailable (such as medical clinics or psychosocial
support), providing cash compensation to repair
medical-related harm would not be feasible because
victims do not have access to the services they need
to repair their harm. It those contexts, more appropri-
ate forms of reparation would involve providing pro-
grams which can deliver these services.

There are however practical considerations that make
the design and implementation of specific types and
modalities of awards more complex. REDRESS appre-
ciates that collective programmes with possible in-
dividual benefits may be more challenging to design
and implement.

An example might be the provision of housing assis-
tance which can appropriately respond to the hous-
ing needs of each individual, or the provision of phys-
ical rehabilitation programmes tailored to the needs
of each victim. These types of collective reparations
are aimed at a group rather than at a community as
a whole. Thus, in the Lubanga case, the implemen-
tation of the service-based collective reparations will
be 'group' based, not 'community' based; that is, the
services will be directed at individual members of a
group—namely, child soldiers—based on criteria
established by the Chamber. Although the broader
community may benefit indirectly, the services are
not directed at the community as a whole. This is an
important distinction.

These ‘individualised’ collective reparations are differ-
ent from collective reparations that can be referred to

153 United Nations General Assembly, UNGA Res 60/147, 21 March
2006, Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian
Law, Principle 20.
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as a community collective,’>* which benefits the com-
munity as a whole, for example by building a medical
facility. These measures cost time both in their design
and implementation. Capacity deficits on the part of
the Trust Fund makes more it difficult to respond to
these demands.

The most important factor to be considered by the
Court is whether the modalities reflect the circum-
stances and the nature of the victimisation in the case
before the Court. For example, where reparation is
awarded on a collective basis, the modalities of repara-
tion should address the specific harm suffered by eligi-
ble victims without being subsumed within general hu-
manitarian or developmental assistance.’ Individual
reparations awards should be in the most appropriate
form to repair, as far as possible, the harm suffered.

5.3 Rule 98(4) awards to organisations

Besides individual and collective reparations, Rule 98
(4) of the RPE also allows for reparations to be awarded
to an intergovernmental, international or national or-
ganization. Prior to the Trial Chamber making such an
award, consultations need to be undertaken between
different stakeholders, such as interested States and
the TFV. Furthermore, Regulations 73 to 75 of the Trust
Fund complement article 98 (4) of the Statute and lay
down the procedure to be followed by the TFV where
awards of this type are granted.

Although the Court has yet to make an award under
Rule 98(4), the advantages of this possibility have been
highlighted by the Trust Fund in the Bemba case. The
Trust Fund suggested that this type of reparations
would be most appropriate in those cases where the

15 The Trust Fund explains the term ‘community collective’ in its
first report in the Lubanga case: “There is an emerging trend in
reparation theory towards "collective" or "community" reparation.
Collective reparations deliver a benefit to people that suffer harms
as a group which as a consequence often affects the social cohesion
and community structures (especially in places with a strong sense
of collective identity).” Lubanga, 1CC-01/04-01/06, 1 September
2011, Public Redacted Version of ICC-01/04-01/06-2803-Conf-Exp-
Trust Fund for Victims' First Report on Reparations, para. 21.

155 REDRESS, Justice for Victims: The ICC’s Reparations Mandate, 20
May 2011, p. 33.
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Court or the Trust Fund do not have access to all po-
tentially eligible victims or their locations, thus making
the implementation of collective or individual awards
extremely challenging.®®

Where, for example, security constraints make it im-
possible for the Court to establish a robust presence in
the situation country, organizations which fulfil certain
operational and technical requirements might be a suit-
able alternative. In this sense, an established presence
in the situation country which allows access to all po-
tentially eligible victims, as well as proven experience
regarding the provision of suitable forms of redress to
those affected (such as medical, psychological or mate-
rial rehabilitation), may mark out an organization as an
appropriate beneficiary of reparations.®’

A Rule 98(4) award could potentially address some of
the limitations under which the Trust Fund operates
as well as making planning and implementation easier.
In Mali, for example, an award could have been made
to either UNESCO and/or the relevant government
department for the purposes of rebuilding/maintain-
ing the mausoleums. The implementation of these
awards could then be governed by a Memorandum of
Understanding between the Trust Fund and relevant
organisations. The potential advantage could be more
expeditious delivery of the necessary services as these
organisations are already set up on the ground.

%6 Bemba, 1CC-01/05-01/08-3457, 31 October 2016, Trust Fund for

Victims Observations relevant to reparations, para. 117.
7 bid, para. 116.

57


https://www.icc-cpi.int/CourtRecords/CR2012_04214.PDF
https://www.icc-cpi.int/CourtRecords/CR2012_04214.PDF
https://redress.org/wp-content/uploads/2018/01/REDRESS_ICC_Reparations_May2011.pdf
https://www.icc-cpi.int/CourtRecords/CR2016_24744.PDF
https://www.icc-cpi.int/CourtRecords/CR2016_24744.PDF




Realising Victims’ Right to Reparations before the ICC

6 Prom pt Unfortunately, reparations for ex-child
) soldiers will always come too late.

Re pa rations When 20 years old, one cannot

return to [the] primary school.’>®

The ICC has conducted outreach sessions about ongoing proceedings to affected communities in the DRC/©ICC/CPI.

158 International Justice Monitor, Q&A With Luc Walleyn, Lawyer For Victims In Lubanga’s Trial, 13 January 2010.
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6. Prompt Reparations

Victim participation at the ICCis characterised by wait-
ing. Victims wait for several years for the outcome of
protracted trials, for a conviction and sentence to be
pronounced and then for reparations.’ The ICC start-
ed its first reparation procedure in 2012 in the case
against Mr Thomas Lubanga, and to date, the Trust
Fund has yet to implement the reparations ordered
by the Court.

Delays in the reparations proceedings creates feelings
of frustration and disappointment for victims, some
of whom may even die before the final award is im-
plemented. As the legal representatives in the Luban-
ga case noted:

The basic attitude of our clients today is not to
say we want this or that; rather, it is that they
are tired, they have been fighting for more than
10years, they don’t believe something will come,
if they offer something they will take it and it is
better than nothing. They just want something.
This is the attitude of the participating victims.%°

REDRESS’ research and consultations have identified
several procedural and systemic factors which impede
the ICC’s ability to ensure prompt reparations proceed-
ings for victims. We have identified gaps in some of the
procedural approaches to reparations (for example the
identification of beneficiaries previously discussed in
chapter 3) and the process of implementation which
negatively impact the timely delivery of reparations.
This chapter will consider some of these factors.

6.1 Factors influencing the timeliness of reparations
proceedings

What is prompt will depend on the circumstances of
the case. The Katanga AC noted that while the legal
framework leaves it for Chambers to decide the best

19 Gaelle Carayon, Waiting, Waiting, and More Waiting for Repara-
tions in the Lubanga case, International Justice Monitor.
160 REDRESS consultations with Legal Representative, Lubanga case.

approach to take in reparations proceedings before
the Court’, in exercising their discretion, proceedings
intended to compensate victims for the harm they suf-
fered often years ago, must be as expeditious and cost
effective as possible and thus avoid unnecessarily pro-
tracted, complex and expensive litigation.*!

One of the factors potentially contributing to delays in
the case is determining the most appropriate time to
commence reparations proceedings. Should they be
started prior to a final appeal or afterwards if the con-
viction has been confirmed?

The Trial Chambers in the Lubanga and Katanga cases
considered it appropriate to commence the repara-
tions proceedings following the decisions on convic-
tion. According to the AC in Lubanga, the reparations
process could commence prior to the determination of
a final appeal on conviction and sentence, but the exe-
cution of the reparations order should be delayed until
after the final appeal.

However, the Bemba case has created mixed views
within the Court concerning the feasibility of starting
the reparations proceedings before the appeal is final-
ised. TC lll in Bemba received submissions on the pro-
cedural aspects of the reparations process over several
months, including on whether to augment the Luban-
ga reparations principles. It was felt that addressing
those procedural questions ahead of the final appeal
would expedite the reparations process if the convic-
tion was confirmed on appeal. Following the acquittal,
the reparations process was terminated. The advanced
preparations in those circumstances could be viewed
by some as wasted effort.

Given the importance of prompt reparations, REDRESS
considers that there are significant benefits to com-
mencing the procedural preparations for reparations
before the determination of a final appeal. It is impor-
tant to manage victims’ expectations at that stage, to

%1 Katanga, 1CC-01/04-01/07-3778-Red, 8 March 2018, Judgment
on the Appeals against the Order of Trial Chamber Il of 24 March

2017 entitled ‘Order for Reparations pursuant to Article 75 of the

Statute’, para. 64.
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clearly communicate that this procedural stage is not
aimed at pre-empting the outcome on appeal and that
an adverse outcome could end the possibility of repara-
tions. As previously noted, in those circumstances the
assistance mandate of the Trust Fund is an important
way to provide interim relief for victims, thus helping to
mitigate some of the disappointment in the event of an
adverse outcome on appeal.

6.2 Timetable for implementing reparations

Challenges with the preparation and approval of DIPs
(previously described in Chapter 2) have also contrib-
uted to delays in the reparations process. The issues
with the DIPs foreshadow a more problematic issue
concerning the absence of a publicly available timeta-
ble or calendar for the implementation of reparations
in each case.

Presently, it is unclear when the approved DIPs will be
fully implemented in each of the cases and whether
there is a calendar guiding the Trust Fund in imple-
mentation and the Trial Chambers in overseeing the
process. In the Al Mahdi case, the Trust Fund con-
tinues to provide monthly updates to the Chambers
concerning the updated implementation plan.** The
Malian Government and the parties are expected to
provide submissions on the plan in January 2019. It is
unclear when the process will move beyond monthly
updates to the actual implementation of the plan.

In Lubanga, the Trust Fund has requested time to
fine-tune the DIP that had been previously approved
by the Trial Chamber. In a filing in April 2018, made
public in December 2018, the Trust Fund noted that
the reparations proceedings instituted by TC Il creat-
ed a different pool of victims and potential victims as
well as a more detailed profile of harms suffered by
potentially eligible beneficiaries for the individualised

182 Al Mahdi, 1CC-01/12-01/15-305-Red, 18 December 2018, Public
redacted version of “Fifth monthly update report on the updated
implementation plan including information concerning further de-
tails relevant to the Board of Directors’ complement decision”. The
Trust Fund’s submissions are extensively redacted and it is difficult
to see what is proposed and the timing of each proposal.
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service-based collective awards ordered in the case.'®®
It noted that “when the Trust Fund was contemplating
its programme of service-based collective reparations
in its [DIP], it did not have the benefit of a detailed ap-
preciation of the concrete needs and wishes of the vic-
tim population affected by Mr Lubanga’s crimes.”

Thus, in April 2018, the Trust Fund commenced the
process of redesigning the implementation plan in
light of the reparations decision of December 2017.%6*
Whilst welcoming the decision of the Trust Fund to re-
design the plan for service-based reparations awards
that better suits the needs of the victims, REDRESS
is concerned that this will further prolong an already
protracted process. Furthermore, it is unclear when
this redesigned plan will be approved by the Chamber
and when the implementation will actually begin.

The legal texts of the ICC are silent concerning the
timetable for implementing reparations. However, giv-
en the overarching responsibility of Chambers to mon-
itor and oversee the implementation of reparations,
it is incumbent on the judges to ensure that the Trust
Fund is held to a strict timetable for implementation
of reparations orders. This begins with the approval of
the draft implementation plan and the establishment
of a calendar to ensure compliance with the order.

163 |ubanga, 1CC-01/04-01/06-3399-Red, 04 December 2018, Fur-
ther information on the reparations proceedings in compliance with
the Trial Chamber’s order of 16 March 2018.

164 Ibid, para 33. The Trust Fund has identified certain potential gaps
have been identified in its current programme framework, particu-
larly in regards to appropriate and responsive activities for family
members of child soldiers killed or seriously injured in combat as
well as various vulnerable groups, such as former girl soldiers.
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7. Conclusions: Ensuring Effective
and Meaningful Reparations

The system of reparations at the ICC aims to repair the harm caused to victims of unimaginable atrocities/©ICC/CPI.
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7. Conclusions: Ensuring Effective and
Meaningful Reparations

7.1 Concluding remarks

The system of reparations at the ICC is designed to re-
pair the harm caused to victims who have suffered un-
imaginable atrocities. However, aspects of the current
system are not effective. The Court has admittedly
made significant progress in consolidating its case law
on procedural matters and has issued important deci-
sions on reparations orders, the scope of reparations
principles and the form and modalities of reparations.
However, divergent approaches by the Chambers
have led to uncertainty and inconsistency in the juris-
prudence. In addition, there is need for improvement
in the Trust Fund’s implementation of its dual repara-
tions and assistance mandate.

Admittedly, there will be factors outside of the ICC and
Trust Fund’s control that impact the effectiveness of
the reparations system at the Court. Unstable security
conditions in countries where reparations are to be im-
plemented can delay the Trust Fund’s ability to engage
with local implementing partners and to reach victims.
Persistent security challenges will require more inno-
vative approaches to engagement with victims includ-
ing “creating better local and international networks
with civil society and inter-governmental organisations
to increase the reach to victims.”%>

7.2 Recommendations

Ensuring effective reparations at the ICC will include
clarifying the procedure for enabling victims to access
reparations; improving the system for effective man-
agement and oversight; and strengthening the role
and capacity of the Trust Fund to design and imple-
ment reparations plans and to effectively implement
reparations awards.

165 Clara Sandoval and Luke Moffett, Reparations and the Interna-
tional Criminal Court: Judicial Experimentalism or Fitting Square
Pegs in Round Holes, unpublished paper on file with REDRESS.

7.2.1 Create more efficient procedures for each phase
of the proceedings!®®

Create a two-step reparations process with clearly de-
lineated responsibilities and built in oversight, with de-
tailed procedural steps for each phase as appropriate.

a) First, a procedural verification and valuation
phase, which includes all steps that precede a
reparation order, such as identification of the
pool of potential beneficiaries, identification and
assessment of harm suffered, identification of
appropriate forms of reparations and quantifica-
tion of the convicted person’s liability.

b) Second, a monitoring and oversight phase, with
a clear system for monitoring and oversight of
implementation of reparations orders. This sys-
tem could include: requiring reporting by the
TFV on measures taken to implement decisions
and setting deadlines for the submission of such
reports; requiring further information and fol-
low-up reports or taking additional corrective
action; keeping a case open until the reparation
awards have been implemented in full.

7.2.2 Revise and strengthen the Lubanga Principles

Given the lack of clarity in the jurisprudence of the
Court on its mandate to deliver reparations, and the
limited understanding of the practicalities involved,
REDRESS reiterates its call to the Court to prepare
court-wide reparations principles.

Beyond providing guidance to Chambers, more de-
tailed and functional General Principles on reparations
will allow the different actors to anticipate what might
be required if and when a case enters the reparations
phase and to act accordingly. The cases to date have
demonstrated that it is not feasible to wait until the

% These recommendations were first presented by REDRESS in its
amicus submissions to the Bemba reparations proceedings. See
Bemba, 1CC-01/05-01/08-3448, 18 October 2016, Observations by
the Redress Trust pursuant to Article 75(3) of the Statute and Rule
103 of the Rules, para 9-12.
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reparations phase to begin thinking about reparations.
Rather, a recurring theme in REDRESS’s consultations
was that reparations can and should be integrated into
the pre-trial and trial process itself. Parties and partici-
pants will be able to make more targeted submissions
and the Registry and Trust Fund will be able to furnish
more useful information on the practicalities of the
particular case at hand. Most importantly, such princi-
ples would give victims some idea of what to expect—
both procedurally and substantively.

Court-wide reparations principles can be developed by
drawing on the existing legal framework and recent ju-
risprudence, as well as the lessons learned in the cases
to date. REDRESS recommends that the principles be
developed through a consultative process involving all
relevant actors (particularly VPRS, the legal represent-
atives and the Trust Fund) and must be based on a de-
tailed mapping of the roles and potential synergies be-
tweenthoseactors.’’ Thisisanimportant waytoensure
that the practical implications of procedural decisions
are accurately identified and that the roles and respon-
sibilities of the various actors are taken into account.

7.2.3 Reparative complementarity

To ensure sustainability and effectiveness of repara-
tions, the ICCand the Trust Fund should engage with na-
tional reparations programmes and work to build links
with institutions that operate such programmes and do
capacity building such as the International Organisation
on Migration and the Office of the High Commissioner
for Human Rights. It is encouraging that the Trust Fund
is pursuing this approach in Uganda by engaging direct-
ly with Health and Local Government Ministries with a
view to ensure continuity of the services that it started
under the assistance mandate. In Cote d’lvoire the TFV
is providing legal assistance so victims can apply to the
domestic compensation programme —a positive form
of reparative complementarity.

167 REDRESS learned during the research for this Report that VPRS
and the Trust Fund engaged in such a mapping exercise earlier in
2018. However, at the time of writing in October 2018, the report
of the mapping exercise was not publicly available. We would en-
courage the Court to extend this exercise to other key actors in the
reparations phase, such as the LRVs.
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